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Cover photo — commemorating 20 years since the Cavtight Inquiry

The Spirit of Peace statue, situated in the grourfdthe old National Women'’s
Hospital, is the work of American sculptor Pieraaricis Connelly. The statue has
become symbolic of the Cartwright Inquiry into theents at National Women'’s
Hospital. HDC and the Code had its genesis in tepoR of the Cartwright Inquiry
(Cartwright S,The report of the committee of inquiry into allégas concerning the
treatment of cervical cancer at National Women’sspital and into other related
mattersAuckland, Government Printing Office, 1988).

(Photo by Rae Lamb)



Statement from the Commissioner

E ng iwi, e ng reo, e ng karangatanga maha o nghau e wh, t nei te
mihi atu ki a koutou katoa

This consultation document is the first phase mhaew of the Health and
Disability Commissioner Act 1994 and the Code ofltde and Disability
Services Consumers’ Rights. The Health and Diggb@iommissioner is
required to undertake a review of the legislatioerg five years. This is
the third such review.

The document explains that the Act and Code arergéy working well
but highlights a few areas for possible change. i&syes for possible

| welcome your thoughts and feedback on these sssaled any other
comments on how the Act and Code are working, tormm my report to
the Minister.

| look forward to hearing your views.

Yours sincerely

Ron Paterson
Health and Disability Commissioner
Te Toihau Hauora, Hauanga

24 November 2008
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A brief introduction to the Act and Code

Health and Disability Commissioner Act

The Health and Disability Commissioner Act (the JAstis enacted on 20 October 1994,

to “promote and protect the rights of health anshdility services consumers and, to

that end, to facilitate the resolution of complaimelating to infringements of those
Hl

rights”.

The Act established the office of the Health andability Commissioner (HDC) with
the role of promoting and protecting the rights ledalth and disability services
consumers, and facilitating the fair, simple, speednd efficient resolution of
complaints; provided for the drafting of the CodeHealth and Disability Services
Consumers’ Right$;and set up a process for dealing with complaiisut alleged

breaches of those rights (including the establisiimaf a nationwide consumer
advocacy service). The Act also provides for th@oagment of the Director of
Advocacy and the Director of Proceedings, both dfom are independent of the
Commissioner.

The Act is broad ranging and covers all providdrdi@alth and disability services —
public or private, registered or unregistered. Comsrs are widely defined to cover all
users of health or disability services, not simpBbtients in traditional hospital and
community settings. The Act is deliberately consunfecused, recognising the
imbalance of knowledge and power between consuametproviders.

See Appendix 1 for more information about how tloe dperates in practice.

Code of Health and Disability Services Consumerght®

The Code of Health and Disability Services Conswniights (the Code) confers ten
legally enforceable rights on all consumers of tieahd disability services, and places
corresponding obligations on providers of those/ises. The Code became law on 1
July 1996 as a regulation under the Health anddillisaCommissioner Act. The ten
rights set out in the Code are:

the right to be treated with respect

the right to freedom from discrimination, coercitayassment, and exploitation
the right to dignity and independence

the right to services of an appropriate standard

the right to effective communication

the right to be fully informed

the right to make an informed choice and give imfed consent

the right to support

. rights in respect of teaching or research

© 0N Ok wWDdDRE

10.the right to complain.

Section 6 of the Act.
The Code is set out in the Schedule to the HealthDisability Commissioner (Code of Health and
Disability Services Consumers’ Rights) Regulati@@96.
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The Code rights are not absolute. It is a defencegifoviders to prove that they have
taken “reasonable actions in the circumstanceslfevRat circumstances include “the
consumer’s clinical circumstances and the providegsource constraint3"The Code
does not override other legislation, and nothinghie Code requires providers to act in
breach of a duty or obligation imposed by any emaat, or prevents a provider doing
an act authorised by another enactment.

See Appendix 2 for more information about the Code.

Commissioner’s role

The Commissioner’s primary role is to promote resp®r the rights of health
consumers and disability services consumers, throegucation and publicity, and
facilitate the resolution of complaints allegingr@ach of those righfsSince the Health
and Disability Commissioner Amendment Act 2003 (HIBC Amendment Act) came
into effect in September 2004, HDC has had moreposgtfor facilitating the resolution
of complaints about the quality of health care aghbility services. These options
include referring the complaint to an appropriagerecy or person, referring the
complaint to an advocate, calling a mediation canfee, investigating the complaint, or
taking no action, if action is “unnecessary or inEpriate”.

Advocacy service

The Act provides for an independent advocacy foaltheand disability service
consumers who wish to complain about an allegeddbref the Code. Advocates act on
behalf of the consumer, and the service operawspendently of the Commissioner.
Advocates are required, among other things, to pterawareness of consumers’ rights
when using health and disability services, andssish consumers who have concerns
and want to make a complaint. The advocacy seregerts to an independent Director
of Advocacy. See Appendix 3 for more informatiomabthe advocacy service.

Director of Proceedings

Under the Act, the Director of Proceedings recenedsrrals from the Commissioner of
providers found in breach of the Code, and musidéewhether or not to institute
proceedings against the provider. Although the @memay provide representation or
assistance to complainants in any forum (eg, atasuribunal), the primary focus is on
disciplinary proceedings and proceedings beforeHbean Rights Review Tribunal.
Appendix 4 contains more information about the adléhe Director of Proceedings.

This Review in context

The Act requires the Commissioner to regularly utade reviews of the Act and the
Code to consider whether any changes are necaessdegirable, and report the findings
to the Minister of Health (sections 18 and 21 @ Act). This is the third review of the
Act and Code. To date these reviews have resuftectiy little substantive change to
the original Act and Code.

Clause 3 of the Code.
See section 14(1) of the Act.



The first review of the Act and Code was undertakgrthe inaugural Commissioner,
Robyn Stent, in 1999. That review and the 2001 Refjport on the Review of Processes
Concerning Adverse Medical Events resulted in almemof changes to the Act as part
of the “Health Practitioners Competence Assuramnegislative reforms. These changes
are set out in the HDC Amendment Act, which canme force on 18 September 2004.
The key amendments were improvements to the Cononess complaints resolution
processes to enhance the Commissioner’'s poweralondn complaints appropriately,
help reduce duplication of process, and enable e@sblution of complaints. A number
of interested groups also made submissions on Hi@l)) of the Code as part of the
consultation undertaken during this review, whiebulted in an amendment to the Code
by Cabinet in 2004.

The second review was undertaken in 2004, before ‘tHealth Practitioners
Competence Assurance” legislative reforms had comoeforce. As the main concerns |
had with the operation of the Act and the Code walyeut to be addressed by these
changes, | concluded that further substantial ammemdl was not necessary or desirable
at that stage. However, in my report to the Mimisteecommended that reviews of the
Act and Code occur less frequently, that the Afiece the Office’s current practice of
honouring Treaty principles, and that the Code beeraded in relation to the “best
interests” test for research involving consumers velne not competent to consent.
These recommendations have not led to any amendrhdre Act or Code.

It has now been four years since the “Health Rrangrs Competence Assurance”
legislative reforms came into force. The HealthcBtianers Competence Assurance Act
2003 is currently under review. This review proddm opportunity to reflect on how

the amendments have changed the operation of thenizsioner’s office, and whether

any further amendments are desirable. However,atlyérconsider that the Act and

Code are working well.

In my view, the requirement to conduct such regulariews is unnecessary. The
reviews are a time-consuming, resource-intensiezoese, and do not necessarily result
in change. No other consumer protection legislatsosubject to such regular reviews.
The requirement seems to be a hangover of ingailsf on the part of provider groups
that their duties would prove too onerous. If a rm@eblem emerges with the operation
of the Act and Code (something that becomes lé®dylias the jurisdiction becomes
well established over time), consultation may belartaken on a specific proposed
change, as for any law reform. Therefore | consttat the interval between reviews
should be extended to at least 10 years. | welogmefeedback and comments on this.

Question 1

Is it necessary to review the Act and Code evely pears? Would 10-yearly reviews
suffice?

What is working well?

In my view, and according to feedback from stakdbrd, the Act and Code are working
well. Particularly since the HDC Amendment Act, thet and Code have provided a
flexible mechanism for consumers to resolve compdaiabout health or disability
service providers. They allow HDC to play a keyerol linking dispute resolution with
improvements in safety and quality of health cand disability services. Research on



the relationship between complaints and qualitycafe in New Zealand shows that
“complaints offer a valuable portal for observingrisus threats to patient safety and
may facilitate efforts to improve quality”"HDC's work is widely publicised resulting in

a high level of awareness of consumer rights. Tlee adso allows HDC to act as a
“public watchdog”, sharing information with othegencies to ensure the safety of the
public. Proper accountability of health and dis@pilservice providers is ensured

through investigation and referral of providers ttee Director of Proceedings or

appropriate authorities.

The Code has earned widespread support from tHecpphtients, and providers. A key

strength of the Code is that, in contrast to pagiecharters elsewhere, the rights are
legally enforceable. The Code is simple and easilgerstood, making it accessible to
consumers as a tool for their empowerment.

Accordingly, | do not consider that the Act or Cadguire any substantial amendment.
However, there are some areas that need lookingviagére amendment may be
beneficial.

What needs looking at?
Four issues merit

1.
2.
3. amendments to to ensure effective
independent advocacy services for consumers
4.
!
1. Disability services consumers’ rights

The Social Services Committee has recently lechguiiy into the quality of care and
service provision for people with disabilities (thésability Inquiry)® The Committee’s

report contains a number of recommendations on tm@aquality of care and service
provision for people with disabilities could be imped, including the appointment of
an independent Disability Commissioner (possiblthimi HDC), expansion of the areas
the Commissioner may examine (including access isabdity services), and an

> Dr Marie Bismark, Troy Brennan, David Studderd? Davis and Ron Paterson, “Relationship

between complaints and quality of care in New Zadila descriptive analysis of complainants and
non-complainants following adverse events” (20Q6al Saf Health Car&5, 17-22.

Inquiry into the quality of care and service prawisfor people with disabilities: Report of the &dc
Services Committe€&orty-eighth Parliament (Russell Fairbrother, igfexson, September 2008),
available at www.parliament.nz/en-NZ/SC/Repol¥sability Inquiry Report].




independent process for reviewing funding decisioragle by Needs Assessment and
Service Coordination organisations and the Minisfriealth’

During the Disability Inquiry, we highlighted ceirtaareas of concern about the quality
of disability services as highlighted in complaitdghe Office, and the fact that HDC is
limited in what action can be taken because mamyptaints received about disability
services are outside the Commissioner's jurisdictid-urthermore, few complaints
received by HDC are specifically about disabiligngce provision. There are often
significant hurdles for people with disabilities é@ercome to submit a complaint to
HDC. While the Act does allow consumers to make mlaints verbally, disability
consumers are often reluctant to complain for &¢aepercussions and the limited range
and number of disability support service3his may be a crucial reason for HDC
receiving few complaints about disability servigepsion.

The advocacy service, however, receives a largebeummf complaints about disability
services and has a significant focus on workinghin disability sector. As the service
has been expanded, the focus on disability hagased significantly. Currently all rest
homes and disability homes have at least one doatgear with a local health and
disability advocate. Advocates are required toshgsinsumers to make a complaint and
often the advocacy “face-to-face” process is bedtéted to the resolution of complaints
where relationships may need to be rebuilt.

A key limitation on complaints about disability gies is that, currently, the Act and
Code cover only the quality of services that adévdeed (not how services are accessed
or funded). This causes difficulties, as often ey in which a disability service is
funded results in the poor quality service. Comgkathat technically relate to access to
disability services or goods, even where qualitysefvice issues are raised, are not
matters that HDC can look into. One of the greabestiers to advocates assisting
people with disabilities is the scope of jurisdicti which makes it difficult to take a
holistic approach to assisting the consumer. Plessiptions for extending HDC'’s
jurisdiction in relation to disability services inde linking a needs assessment to a
legally enforceable right for disability servicesnsumers to receive the services the
consumer has been assessed as needing, or engi@nGommissioner to review
decisions about funding for, or access to, disgbdupport services. | would welcome
further discussion and feedback on whether theshould be amended to extend the
Commissioner’s jurisdiction in relation to disatyilservices.

The appointment of an independent Disability Consioiser, possibly within the office

of the Health and Disability Commissioner, was ssigd by the Social Services
Committee. HDC already operates a successful maitlelfour statutory appointees in
addition to the Commissioner: two deputy Commissisrand the Director of Advocacy
and the Director of Proceedings. Using a similadetpit would be possible to amend
the Act to allow for a statutorily designated Didigp Commissioner. Accountability

and reporting lines within HDC would need to be sidered (eg, would the Disability

Disability Inquiry Report, pages 36-37.

HDC'’s submission to the Disability Inquiry is dedle at www.hdc.org.nz/publications/submissions
Examples of disability consumers’ concerns altomplaining can be found in HDC’s submission,
paras 91-96, available at www.hdc.org.nz/publicefisubmissions




Commissioner be designated “Chief Commissioner’?puld the Disability
Commissioner report to the Minister for Disabilispues?).

The benefits of establishing a Commissioner withiBC include that health and
disability are closely linked, and it is not uncommfor a complaint to include both
health and disability service providers; one of eputy Commissioners is already
responsible for investigations into disability sees; and HDC has expertise in
advocacy and complaints resolution.

It is not clear that the issues identified abovéhwihe current system (eg, consumers
being reluctant to complain) will necessarily belved by a separate Disability
Commission, particularly if there is still the safmaited choice of services. There may
be greater benefit in establishing a designatedHilisy Commissioner within HDC.

In light of these issues, HDC is canvassing theellesf support for a change in
legislation that will enable HDC to better servensomers using disability services.
Further exploration of these issues is containedjppendix 5.

Question 2

What amendments to the Act or Code in relationisaklity do you suggest and why?,

2. Gaps in the Code

Right to access to services

While the exclusion from the Code of a right to e&x services is particularly
detrimental for disability consumers, it also résurh broader issues for all consumers of
health and disability services. Section 20 addsessdy the quality of service delivered
and does not authorise the Code to cover issuesaass to services. The Act is not
concerned with which services are to be publiclydied, but only with the quality of
services delivered.

As a preliminary comment to this review, the HunRights Commission highlighted
that access to publicly funded health servicesiooes to be an issue for many New
Zealanders and suggested that the Code shouldlaeluight to access health services
(New Zealand Action Plan for Human Rights: ManaeiTangata, HRC, Wellington,
2005). In surveys, health emerges as a leadingecorior New Zealanders, particularly
the ability to access treatment, or timely treatmeren they or their family members
need it.

To date, Parliament has taken the view that issieaccess and funding should be
addressed through political accountability. Coulmése also expressed concerns about
ruling on access entitlements and resource allmtatecisions, as they lack knowledge
of the competing claims to those resources. Someseas codes or charters do include
an access entitlement, but the right is not legatiiprceable. The Code already supports
a transparent and accountable process for deamsaking regarding access to care
(such as through centralised supervision of waitiimges). However, in a rights
framework like the Code which focuses on individughts, it may be difficult to
include matters of access (in the context of fingsources and the competing rights of
others to the same resources).



| welcome your comments on whether a right of asst®uld be included in the Code.
Appendix 2 explores this issue further.

Question 3

Should the Act and the Code be amended to includgh&to access publicly funded
services? If so, how would such a right be framed?

Health information privacy

Currently, the Code does not cover the right to ¢befidentiality of, and access to,
health information. These issues are integral ¢orithts of health and disability service
consumers, yet HDC is restricted in how it can dedh complaints about health
information privacy. Although Right 1(2) of the Godtates that every consumer has
“the right to have his or her privacy respectettis tright only covers privacy matters
that do not give rise to a complaint under the &y Act 1993 or the Health
Information Privacy Code (HIPC).

The Code is therefore restricted to protection gfasient’s physical privacy (such as
facilities for undressing that preserve the patsemrivacy or the way a provider
conducts a physical examination), and does notyafgpprivacy or confidentiality of

health information. The Commissioner has no juasdn over, and must refer to the
Privacy Commissioner, any complaint alleging breaicbonfidentiality.

Very occasionally, the Commissioner has taken aatio complaints that are about a
breach of information privacy, where the informatiprivacy issue is only a minor
aspect of the complaint and the other issues arered by the Code. Although this a
sensible approach (as it is in the parties’ intsrast to have the complaint split between
agencies), it is not straightforward. It requirbe breach to be framed as a breach of
Right 4(2), “the right to have services provideattisomply with legal, professional,
ethical, and other relevant standards” (as the diigonfidentiality is both a legal duty
under the Health Information Privacy Code and &icat duty imposed on most health
practitioners by professional codes of ethics). Therent system also means that a
health practitioner who breaches the core ethiagf df confidentiality may not be held
accountable under the Code and, more importanttythe Director of Proceedings’
process before the Health Practitioners Discipjinarbunal.

A simple solution would be to amend the Act and €ad delete the exclusion of
information privacy, so that the right to have pay in Right 1(2) extends to privacy of
information. This would allow for HDC and the Proya Commissioner to have

concurrent jurisdiction over complaints relating health information privacy. The

“concurrent jurisdiction” approach has been adopgtedcomplaints alleging breach of
“the right to be free from discrimination” (Right),2where there is a concurrent
jurisdiction with the Chief Human Rights CommissonIn alleged discrimination

cases, the two Commissioners are able to consdltdacide on who most sensibly
should decide the complaint. As a preliminary resgoto this review, the Privacy
Commissioner queried the desirability of shareggliction, but suggested that the HDC
Code may benefit from amendment so that it “appabglly supplements privacy rights
in the sector and fills gaps not well covered by fmivacy Act”.



In my view, issues of the confidentiality of, andcass to, health information are so
integral to the rights of health and disability \sees consumers that they should be
protected in the HDC Code. Complaints about breadiehealth information privacy
during the provision of a health or disability seevfall naturally within HDC'’s role. |
support an amendment to allow for limited concurjarisdiction between HDC and the
Privacy Commissioner. This issue is explored furthéAppendix 2.

Question 4

Should the Act and/or the Code be amended to iedhgalth information privacy? If s
what amendments do you suggest and why?

O

3. Structure of advocacy services

Currently, the Act provides for an independent adwy service for health and disability
consumers, which is overseen and monitored by ackir of Health and Disability
Services Consumer Advocacy (the Director of Advgtache Director of Advocacy is
required to operate independently of the Commissiobut is responsible to the
Commissioner for the efficient, effective and eamnmal management of his or her
activities. This structural independence of theebior from the Commissioner was
intended to protect the advocates’ role in actingtlte side of the consumer and the
Commissioner’s impartiality when investigating ankdiating complaints. By their
very nature, advocates are not impartial but thkeside of the consumer. In contrast, it
is essential that the Commissioner remain impaatia independent of both consumers
and providers when investigating complaints.

The Director of Advocacy has responsibility for oegting and entering into

agreements to purchase advocacy services, on behalfie Crown. This is the

contracting or purchaser—provider model which washionable in the New Zealand
health sector in the 1990s. The definitions of ‘@hcy services agreement” and
“advocacy services” in the Act mean that the Dwechust contract with independent
advocacy service providers. This structure enathlesadvocates to be “partial” in their
support of the consumer, and protects the impdaytiad the Commissioner.

Initially advocacy services were provided by tepasate organisations, each covering a
different region of New Zealand. From 1999 untilOBOthere were three service
providers, and following discussion and consultaiio 2005, a tendering round in 2006
led to a contract with a sole provider covering wigle country (National Advocacy
Trust). While there have been benefits with a gmievider of advocacy services
nationwide (such as the creation of national lestdprand support roles within the one
service, and better access to a range of skills expertise for consumers), some
problems remain.

Issues with the current structure include:

Quality assurance for advocacy services is an .isBue Director of Advocacy
has no role in the recruitment, performance managénor discipline of
advocacy staff, or their terms and conditions ofplryment. This makes it
difficult to ensure a consistent standard of adegcrvices around the country.



There are inefficiencies in the delivery of advacaervices, as the Director has
no direct control over the application of fundglue service delivery.

Meeting the ethical standards expected of publivasgs is not currently
assured. While the Director is a public servant #re advocacy services are
purchased with public funds, the service is deédeby employees of a private
organisation (who are not covered by Public Ser@doée of Conduct and other
rules and policies established by the State Ses\@menmission for the benefit of
the public).

Whatever the theoretical advantages of a contigctindel, experience of 12 years of
contracting indicates that quality, efficiency agubd conduct may be better achieved in
other ways. Both the Commissioner and the Direoctdkdvocacy consider it is time to
review the current statutory model, to find a bettay to ensure effective independent
advocacy services for consumers.

The following options are put forward for consuliat

Option 1: Status quo — retaining the contractingoel

Within the current contracting model there are pfhessible variations, which have
not been implemented to date. For example, thechireof Advocacy could
identify a preferred provider or providers for caeévocacy services so a regular
tendering round would not be requirfdThis would provide certainty for a
provider such as the National Advocacy Trust, atlice the risk of challenges to
tendering decisions. Another option that may besipbs within the existing
statutory framework is for the Director to have emgnents with individual
advocates (rather than an organisation) to proaiti®cacy serviceks.

Option 2: Advocates as HDC employees

A second option would be for advocates to be HD(leyees:* This would
resemble the current structure of the DirectorroicBedings, who is an independent
statutory officer but an employee of the Commissipand leads a small team who
are also employed by the Commissioner but repotti¢oDirector. This model has
worked well for the Proceedings team.

In an employment model, the Director of Advocacyudohave direct involvement
in ensuring the quality and consistency of servarg] the wise use of resources.
The independent function of advocacy would remastagutory requirement.

Option 3: Independent Office of Advocacy with adves as employees

A third approach would be to have an independefiteofof the Director of
Advocacy, who would be able to employ advocatesatly** This would have the
same advantages as Option 2, but would give gresterived independence. It
would also provide some distance from the Commissiovhen dealing with

See Appendix 3, 3.3.1 “Renewable contract arnaneges with preferred providers”.
See Appendix 3, 3.3.1 “Contracts with individadlocates”.

12 gee Appendix 3, 3.3.2.

13 see Appendix 3, 3.3.3.



complaints about advocacy services. Adopting tippr@ach may require the
Director of Advocacy to be appointed by the GoverGeneral, rather than by the
Commissioner. This would add a further layer of ptexity.

Refer to Appendix 3 for further exploration of thésue and the possible options for
reform.

Question 5

Is the current contracting model for providing acloy services appropriate? If not,
which of the two alternative options identified ylou support and why?

4. Review of HDC decisions?

As a preliminary comment to this review, certaioyder groups have suggested that
providers should have a right of appeal from a Cdgsioner’'s opinion regarding a
breach of the Code and/or a decision to name adeofound in breach.

The possibility of appeal from a Commissioner’'sragn was consulted on during the
2004 review of the Act. | remain of the view th&etoptions of challenging the
Commissioner’s opinions through the Office of thel@idsmen, or judicial review, are
sufficient remedies. Anyone who is concerned thed process the Commissioner
adopted in assessing a complaint or during theseoaf an investigation was unfair, or
that the result is substantively unreasonable, sek a review (free of charge) by the
Office of the Ombudsmen. Each year approximatelyca®es are reviewed by the
Ombudsmen, but most are resolved by clarifying @docal matters. The exercise of the
Commissioner’s power may be challenged by judicegiew proceedings in the High
Court (to date without success). | do not considat a formal right of appeal under the
Act is necessary. | believe that appeals would dmgn the Commissioner’s processes,
which are required to be “fair, simple, speedy, effatient”, and would delay effective
resolution of complaints.

Obviously, a lot more is at stake for a provideurfd in breach of the Code if the
Commissioner decides to publicly name that providgme provider groups have
submitted that naming decisions by HDC should ardgur after the provider has had
the opportunity to review the decision and corraay inaccuracies. Others have
challenged the Commissioner’s legal authority tmeadespite the wording in section
59(1) of the Act that “[e]very investigation ... blget Commissioner may be conducted
in public or private”.

The naming policy (dated 1 July 2008) sets outfétators that are taken into account
when making a decision to name a provider. Therfathing policy is available on the
HDC website* Each decision to name is considered on its meaits, taking into
account all the circumstances, and the partiesgaen an opportunity to comment
before the decision is finalised. Individual prostig are only named in very limited
circumstances. | do not consider it necessary twige a further avenue to appeal a
naming decision.

14 see www.hdc.org.nz/files/hdc/Naming-ProvidersRimblic-HDC-Reports.pdf.
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However, | would welcome your thoughts on whethex Act should be amended in
relation to naming decisions. For example, shoukl Act include a specific section
allowing the Commissioner to name providers foumdbieach of the Code, or give the
Commissioner the power to suppress identifyingrimfation. Further discussion of this
issue may be found in Appendix-L.

Question 6

Do you suggest any amendment to the Act in relatmrappeal rights or naming
decisions?

Other possible amendments

There are other areas where amendment to the ACbde may be beneficial. These
possible amendments are raised in the Appendid@shvweanvass the provisions of the
Act, the content of the Code, and the role of tlredor of Advocacy and the Director
of Proceedings. Possible amendments include:

Renaming the Office of the Health and Disabilityn@oissioner (HDC) as the
“Health and Disability Commission” (see Appendix112).

Providing greater clarity within the Act around peaintment of Deputy
Commissioners (see Appendix 1, 1.3).

Amending section 38 of the Act (“Commissioner magide to take no action
on a complaint”) to better reflect its purpose (8ppendix 1, 1.7.4).

Specifying that HDC may lawfully withhold informat while an investigation
is ongoing (see Appendix 1, 1.14).

Placing independent health and disability ethionmittees under the oversight
of HDC (see Appendix 1, 1.12).

Including a right to compassion in the Code (sepefalix 2, 2.3.1).

Amending Right 7(4) of the Code to allow researmtptoceed where it is not
known to be contrary to the best interests of thhesamer and has received the
support of an ethics committee (see Appendix 232.3

Procedural amendments relating to the Director rot&dings’ functions (see
Appendix 4).

Your feedback

| welcome your thoughts and feedback on these sssuel any other comments on how
the Act and Code are working, to inform my reporttie Minister. Please note that this
document only contains an overview of the issued,raore information is contained in
Appendices 1-5.

15 See 1.8.3and 1.9.
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To make it easier to respond, this document andaiseciated appendices have been
structured into separate parts and questions aedpohenever an issue is identified. A
full list of the questions is set out at the endhef document. You may wish to use this
list as a guide when formulating your comments. @dpyc of this document is also
available on the HDC website (www.hdc.org.nz).

You may wish to obtain background material to d@ssisnaking your comments. For
example, copies of the Act (1994, No 88) and theCHEmendment Act (2003, No 49)
are available from Bennetts Bookshops. The ActtaedHDC Amendment Act may be
accessed at www.leqislation.govt.nzhe Code is available from HDC. The HDC
website includes copies of the Code, HDC annuairtepand opinions.

Meetings/hui will be held in Auckland, Wellingtomné Christchurch in February
(depending on numbers).

Written submissions may be emailed to hdc@hdc.argrposted to:

Review of the HDC Act and Code
Health and Disability Commissioner
P O Box 12299

WELLINGTON 6144

Submissions must reach HDC no later tB&8rFebruary 2009.

Confidentiality

The final report to the Minister will contain atlisf submissions received and may refer
to individual submissions. If you wish your subnuss or any part of it, to be treated
confidentially, please indicate this clearly. Theaith and Disability Commissioner is
subject to the Official Information Act 1982 andoges of submissions may therefore be
released on request. Any request for withholdinfprmation on the grounds of
confidentiality or any other reason will be detamad in accordance with that Act.

Conclusion

Thank you for your contribution to this review pess. | look forward to hearing your
views.
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APPENDIX 1 — HEALTH AND DISABILITY COMMISSIONER ACT

Aims of the Act

The Health and Disability Commissioner Act (the )Agrovides a mechanism for
consumers to resolve complaints directly with thevise provider, with the assistance
of the advocacy service, or through the Commissisradfice. It also seeks to ensure
proper accountability of health and disability seevproviders, and protection of the
public, by maintaining the role of an independeublf watchdog. Education and an
increased awareness of consumer rights, to suppprovements in the overall quality
of services, is also an aim of the Act. Thus, HD€£ukes on three key aims, as
expressed in our strategic missidResolution, Protection, and Learning.

Effect of the Act

As awareness of the Act and Code continues to aserethe positive effects of the Act
are being seen. Consistent with the Act’'s focuganhy resolution, most complaints are
resolved within six months, and only about 10% oimplaints lead to a formal
investigation. Advocacy continues to be a remankadffective means of resolution,
with 88% of complaints received by the Advocacyv&=r partly or fully resolved with
advocacy support.

Commissioner’s decisions on complaints are ofteaduBy providers as a tool for
education and quality improvement. Key reportsdistributed to appropriate agencies
in the health and disability sector. Specific recmendations for changes in a provider’s
practice are made, which are invariable complietth Wy providers (in the year ended
30 June 2008, 99% of recommendations were comypiiy).

The New Zealand system emphasises the rehabilitaifopractitioners rather than
punishment, and is consistent with modern undedgtgnof the nature of error and the
importance of a culture of learning to improve eati safety. The Act allows the
Commissioner to find an organisation in breachhaf €ode, in recognition of the role
that systems play in the delivery of health care asability services. Where an
organisation is found to have breached the Code fthree most common
recommendations are that the organisation revigwaticies and/or practices in light of
the Commissioner’s report, provide the complainaitih a written apology, and provide
its staff with further education or training in pesific area.

While the steady volume of complaints from consisneontinues/ the greater
flexibility in options for resolving complaints irtduced by the HDC Amendment Act
has ensured that complaints are resolved in adianple, speedy, and efficient manner.
Providers are demonstrating a greater willingnessatknowledge shortcomings,
apologise where appropriate, and take steps todgthe situation. The Commissioner
continues to play an important role in quality imypement in the sector, advocating on
behalf of consumers at a systemic level in poliog anedia debates, and influencing
developments in the medico-legal and regulatoryreninents.

6 Health and Disability Commissioner Strategic Pl&i08—2010(available at www.hdc.org.nz).
" Approximately 1,200 complaints each year.

13



Recent statistics

In the year ended 30 June 2008, the Commissioneived 1,292 complaints. The most
common complaints concerned services provided by @Rd public hospitaf$,
reflecting the high level of contact these providdrave with the general public.
Complaints were resolved using the full range gbhation options available under the
Act. 88% of complaints were resolved within six rtieg) and 96% were completed
within a year.

Of the 1,292 complaints received, 100 resultechirestigations, with 59 resulting in a
finding that a breach of the Code had occurred (8%vestigations). Approximately
half of complaints (661) were closed under sec88(il) of the Act, meaning that the
Commissioner decided that no action, or no furtd@ion, was necessary or appropriate
(generally because an educational approach was)take

The Commissioner referred 180 complaints to theiohatide Health and Disability

Advocacy Service. Of these, 63 were formal referralquiring a report back from the
advocate, and in 117 cases the consumer was gi@miation and contact details for
the service and encouraged to use it.

Of the 59 matters where an investigation was coteduand a breach of the Code was
found, 23 resulted in a provider being referreth Director of Proceedings to consider
further proceedings.

PRELIMINARY PROVISIONS OF THE ACT

Sections 1-7 of the Act set out some preliminagyzions dealing with such matters as
definitions and the purpose of the Act.

1.1 Definitions

Section 2 sets out a series of definitions thatuamed to give a standard meaning to
words or phrases that occur frequently in the Acthsas “health consumer”, “disability
services consumer”, “disability services” and “libaervices”. “Health care provider”
is defined in section 3. A good set of definitioesmportant for the effective operation
of the Act. The definitions assist in interpretiagd applying all other provisions in the
Act, as well as those in the Code.

1.1.1 Health services

“Health services” are broadly defined in sectiorof2the Act to include services to

promote or protect health, or to prevent diseaselldrealth; treatment, nursing,

rehabilitative or diagnostic services; and servisash as psychotherapy, counselling,
contraception, fertility and sterilisation servicé$lealth consumer” is defined as

including “any person on or in respect of whom &®galth care procedure is carried
out”. “Health care procedure” is defined as mearang health treatment, examination,
teaching, or research administered to or carriedimuespect of any person by any
health care provider; including the provision oéltle services.

18 Of 1,292 complaints received in the year endidg@ne 2008, 246 complaints concerned GPs and
462 complaints concerned public hospitals.
19 gection 38 decisions are discussed below at,Detision to take no action”.
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The definition of a “health care provider” in secti3 of the Act is also very broad, and
includes hospitals, health practitioners and “atlyeo person who provides, or holds
himself or herself or itself out as providing, hbakervices to the public or to any
section of the public, whether or not any chargemiade for the services”. Both
registered and unregistered providers are coveyethib definition, as are group and
individual providers (public or private).

The use of “health care procedure” and “health ises’ in defining health care
“consumer” and “provider” results in some interptein difficulties. During the 2004
review of the Act, Women’s Health Action noted tlaaperson must be subjected to a
health care procedure to qualify as a health coeswnder the Act, and argued that a
“health consumer” should not be limited to wheth®at person is are subjected to a
procedure. Although the Act does define “healthecarocedure” very broadly, it
encompasses a range of health services that wotigenerally be termed procedures in
common usage. The relationship between the “hezdite procedure” and “health
services” definitions in the Act and Code is alst clear, with “health services” being a
subset of the “health care procedure” in the Adt ‘ealth care procedure” being a
subset of “services” in the Code. It may be helpdusimplify these definitions.

Question 7

Do you suggest any change to the definitions inAttterelating to health services?

1.1.2 Disability services

The definition of “disability services consumersinfl the associated definitions of
“disability services” and “disability services pider”) in the Act are broad. Section 2 of
the HDC Act provides the following definitions:

“Disability services” includes goods, services éadlities:

(a) Provided to people with disabilities for theare or support or to promote
their independence; or

(b) Provided for purposes related or incidentalhi® care or support of people
with disabilities or to the promotion of the indepence of such people.

“Disability services provider” means any person whovides, or holds himself or
herself out as providing, disability services.

“Disability services consumer” means any persathmaidisability that:
(a) Reduces that person’s ability to function petedently; and
(b) Means that person is likely to need supparafoindefinite period.

These definitions result in a relatively broad rarmd disability services providers being
covered by the Act and Code. However, if changesvade to the Act in relation to the
Commissioner’s jurisdiction over disability sensceor an independent disability
commissioner is established, these definitions ra#so require amendment. The
definitions in the Act relating to disability aresdussed further below (see Appendix 5).
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Question 8

Are the definitions in the Act relating to disatyliservices appropriate? If not, what
changes do you suggest?

1.2 Purpose of Act
Section 6 sets out the purpose of the Act:

The purpose of this Act is to promote and proteetrights of health consumers
and disability services consumers, and, to that ¢mdacilitate the fair, simple,
speedy and efficient resolution of complaints ieatto infringements of those
rights.

This purpose reflects HDC’s three key areas of wadsolution of complaints;
protection of individuals and the public; and leaghfrom complaints to improve all
health and disability services. HDC resolves compdathrough the most appropriate
process. Protection of the public is achieved bgdalert to concerns that may indicate
a risk of harm to others, and responding appraggiatComplaints are also used for
educational purposes, to improve the quality ofthezare and disability services.

Complaint resolution, promotion of respect for ammers’ rights, and making public
statements and publishing reports on matters affgtte rights of health consumers are
specific functions of the Commissioner under sectid of the Act, and are discussed
further below (section 1.4).

HEALTH AND DISABILITY COMMISSIONER — PART 1

Part | of the Act, sections 8 to 18, explains ttaus, appointment, qualifications, term
and functions of the Commissioner. The Health andalblity Commissioner is
appointed by the Governor-General, on the recomated of the Minister of Health,
to fulfil the Commissioner’s functions for a terrhup to five years (renewable). Section
8 of the Act provides that the Commissioner is gomation sole and is a Crown entity
(and the board) for the purposes of the Crown Estict 2004°

During the 2004 review of the Act, there was diseus of whether the Office of the
Health and Disability Commissioner should be remamige “Health and Disability
Commission”. While there was no groundswell of supgor this change at that time,
there is now more reason for a change in light led Bppointment of Deputy
Commissioners. Use of the term “Health and Disgb@iommissioner” in a single piece
of correspondence or a report, and referring vahoto the legal " #
$ % !
&

20 Crown entities are bodies established by lawtiictvthe Government has a controlling interest but
that are legally separate from the Crown. The Cr&wtities Act 2004 provides a consistent
framework for the establishment, governance andadipe of Crown entities.
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Question 9

Do you agree that the Office of the Health and Bilgg Commissioner should be
renamed the “Health and Disability Commission™?

1.3 Deputy Commissioners

The Act also allows for the appointment of one mrenDeputy Commissioners by the
Governor-General, on the recommendation of the $niof Health (after consultation
with the Commissioner). The Deputy Commissionergehzowers, duties, and functions
delegated by the Commissioner, and may exercis€dmemissioner’s functions during
the absence of the Commissioner from duty.

From 1 August 2006, following changes to the Acaagsult of the HDC Amendment
Act, the Commissioner delegated some of the comfslaiesolution functions to the
Deputy Commissioners. All new investigations notified after that datevlabeen
handled as set out below. The Commissioner or dnleectwo Deputy Commissioners
then has overall responsibility for the assignéesfiThis has enabled the development
of specialisationin the relevant areas and shares the overall Idafihal decision-
making on investigations.

Under current delegations, if a complaint concegrison or disability services, allied
health services, or a Mri health or disability service, or if the consueemplainant is
M ori, the Deputy Commissioner, Education and Corgofervices (Tania Thomas),
has jurisdiction. For matters involving rest homdsntistry, pharmacies/pharmacists,
nurses, psychologists, ambulance care workersaapather non-medical practitioners,
jurisdiction lies with the Deputy Commissioner, Qaaints Resolution (Rae Lamb).
The Commissioner is responsible for complaints eomog doctors, medical centres,
district health board services, public hospitalsygie surgical hospitals, and maternity
services.

As a preliminary comment to this review, the Minystf Health has suggested that
greater clarity is needed within the Act arouncdppEantment of Deputy Commissioners
because it is unclear how to manage their positwh#e awaiting reappointment.
Possible mechanisms for resolving this may be:

To amend sections 8 and 9 of the Act to make thear@issioner and Deputy
Commissioners the board for the purposes of thev@iBntities Act 20042 The
Commissioner would then be assigned the officehaserson of the board for
the purposes of the Crown Entities Act 2004. Insthvay, the Deputy
Commissioners are members of the board, so Depuaiyin@issioners may
remain in office until reappointed or a successappointed (pursuant to section
32(3) of the Crown Entities Act).

To insert a subsection in section 9 of the Actistat“Part 2 of the Crown
Entities Act 2004, except section 46, applies todppointment and removal of a

2L Note that other delegations by the Commissioredealt with by sections 68—71 of the Act.

2 This is similar to the structure of the Human lR&Commission, which has the Chief Commissioner
as chairperson of the board with up to seven dilmenmissioners as members of the board (see
Human Rights Act 1993, section 8).
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Deputy Commissioner in the same manner as it appliehe appointment and
removal of a Commissionef™

| welcome your comments on whether the Act showdamended to provide greater
clarity about the process for appointing Deputy @Gussioners.

Question 10

Do you support clarifying the status of Deputy Cossioners pending possibje
reappointment?

1.4  Functions of the Commissioner — s 14(1)

Section 14(1) lists the general functions of them@ussioner. It is important for the
Commissioner to have sufficiently broad functioognhable the purpose of the Act to be
fulfilled.

1.4.1 Promotion and protection

The Commissioner is specifically required to proepahrough education and publicity,
respect for consumers’ rights, and to make pulttements and publish reports in
relation to any matter affecting the rights of hle@lonsumers (sections 14(c) and 14(d)).
As an independent statutory agency, the Commissiaevell placed to advance
consumers’ interests and play a key role in shapuigic policy debate.

The Commissioner’s education function is fulfilledt only by facilitating the resolution
of complaints but also by educating health andhdlisa services consumers about their
rights under the Code and how to exercise thetsicgand by ensuring that providers are
aware of their responsibilities under the Act. Eatian is also a key role of the
nationwide advocacy service, which provides direducation to consumers and
providers. The following outlines the key educatand publicity initiatives undertaken
by the Commissioner’s office.

Increasingly, the Commissioner has been using tigasn reports on the HDC

website to highlight public safety issues, areas ifioprovement, and lessons to be
learned. Recently, the Commissioner has also b&ming case studies or reports of
complaints resolved through means other than imgadgin on the website. In this way
complaints are an important way of educating pressdabout the rights in the Code,
and ultimately improving the quality of serviceso¥ders are encouraged to view
complaints as opportunities for learning and quaiitprovement.

Key complaint and investigation reports are usedrasducational tool for provider
groups working in a similar area. Lessons learmenhfindividual cases are shared with
relevant parts of the health and disability secéoronymised copies of decisions are
sent to relevant registration authorities, Collegesprofessional groups, and major
employers (such as District Health Boards). Otlkeeipients of reports include coroners,
the Accident Compensation Corporation, the Mentaalth Commission, the Disabled
Persons Assembly (NZ) Inc, and consumer groups(aadVomen’s Health Action, the

% This is similar to the Privacy Commissioner'sisture (see Privacy Act 1993, section 15).

18



Federation of Women’s Health Councils of Aotearaad g¢he Maternity Services
Consumer Council). Six-monthly reports are seBs, to assist providers to identify
opportunities for improvement in quality and safetyclose working relationship with
the Quality Improvement Committee provides a medmnfor implementing HDC

recommendations at a national leffel.

The lessons learned from complaints are increasingl !
' 1
! !

( )

*

! an email alert that notifies consumer groups tonseof
interest being posted on the HDC website.
+ -

General information about the Code and the Comomssis processes is available
through:

booklets explaining the rights in the Code and howake a complaint;

posters and booklets sent to providers for dispigublic areas;

a plain language poster, brochure and guide albeu€bde and HDC processes
(published in conjunction with IHC in 2002);

a brochure on advance directives by mental heattfisuumers produced in

conjunction with the Mental Health Commission inrA@003;

the HDC website which includes information on thed€, case notes of key
decisions and full copies of key decisions (www.bdg.nz/opinion} and

toll free numbers for both consumers and providersnake enquiries about

HDC (0800 11 22 33) or the advocacy service (08&®H@E0).

I 012
!

! 30145+ "+550 +553 $

The Commissioner facilitates periodic consumer fsuto find out consumers’ views
on the health and disability service sectors anttam HDC can improve the service it
delivers. Forums usually involve a specific consugreup, for example, older persons,
consumers who use mental health services, consumiigran intellectual impairment,

M ori health and disability services consumers, ydlikr25 years and Pacific Islands

% The Quality Improvement Committee is a statutmsnmittee established under the New Zealand
Public Health and Disability Act 2000, and is apped by, and accountable to, the Minister of Health
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health and disability services consumers. Feedbaak consumers at forums is used to
develop educational initiatives and improve HDCoasses.

The HDC Consumer Advisory Group was formed in 2@DBrovide insight, advice and

input into improving HDC’s education and promotisearvices and increasing HDC'’s
responsiveness to consumers via its complaintduteso processes. The Consumer
Advisory Group has recently been extended to irelweb more disability advisors, two

more health advisors and four new Pacific advisbiBC’s four iwi advisors are also

part of the Group.

As part of promoting the importance of quality ¢carOC and the Nationwide Health
and Disability Advocacy Service have published akbet in which 14 consumers tell
their personal stories of what care looked like miteworked well: The Art of Great
Care (2007)® By sharing what consumers report as quality ca®C hopes to
encourage providers to provide more consumer-agnttempassionate care (using a
strengths-based approach to learning).

Providers are also educated through presentatmm®dgpitals, university classes, and
provider groups, by interactive case-based edutatigessions, and by regular columns
in provider publications. For example, i +550 +553 I &
| |
! ! 1) &)-
Presentations and educational displays are alswidew by health and disability
advocates.

Submissions on key policy documents and propoggdl&tion are another avenue used
by HDC to protect and promote consumers’ rightseurtde Code.

The recent Social Services Select Committee Disabinquiry highlights the
experience of disability consumers in relation he turrent advocacy and complaint
processes. The options for strengthening HDC’s inlgoromoting and protecting
disability consumers are explored in Appendix 5wdwer, | would also welcome any
thoughts or comments on whether the Commissiorienstions should be amended to
improve the accessibility and responsiveness of [4[3€rvices for particular consumer
groups (such as people in prisons or other se@aiéties, people with disabilities, or
people of a particular cultural group).

1.4.2 One stop shop

The HDC Amendment Act inserted section 14(1)(dd)ictv confirms HDC's function
as the initial recipient of complaints about hedaltid disability service providers. This
amendment was intended to reduce the confusiorrdbatts when several agencies are
involved in health care complaints and it is n&aclwhom to complain to or what the
respective roles of the agencies are. The Heattttiloners Competence Assurance Act
2003 (HPCA Act) has an equivalent section (sedBid)y which requires that responsible
authorities forward complaints “alleging that theagtice or conduct of a health
practitioner has affected a health consumer” to HDC

% Available at www.hdc.org.nz/files/hdc/Great-Cad.

20



1.4.3 Other roles?

As a preliminary comment to this review, the Minystf Health recommended that the
scope of the Commissioner’'s role should be condutie to consider whether the
Commissioner should have a wider role (for exam@habling independent monitoring
of the implementation of recommendations arising oluCommissions of Inquiry).
HDC already has staff tasked to follow up the Cossiner’'s recommendations, but
additional resourcing would be necessary to enalpi®re extensive monitoring role.

| would welcome any thoughts on whether the HD@ke rshould be extended, or
whether the functions of the Commissioner shouldrbended in some way.

Question 11

Are the functions of the Commissioner appropridtef?ot, what amendments do you
suggest and why?

1.5 Review of operation of the Act — s 18

Section 18 requires the Commissioner to carry ouvéew of the operation of the Act
and report the findings to the Minister. This iotur at five-yearly intervals.

| am not aware of other consumer protection letisla(or any other legislation) that
requires such regular reviews. The requirement séerbe a hangover of initial fears on
the part of provider groups that their duties woptdve too onerous. | consider that the
intervals between reviews should be extended lgast 10 years. | recommended this in
my 2004 report, and the Ministry of Health and fReyal New Zealand College of
General Practitioners (RNZCGP) have indicated sugdpothis proposal.

As a preliminary comment to this review, RNZCGPgegjed that consideration also be
given to whether the review of the Act and Code uthobe undertaken by an
independent body, rather than the Commissioneanivassed this issue in the 2004
review and concluded that, while there could beaatages in having an independent
person review the operation of the Act, the Comioiss (as the person with the most
intimate knowledge of the operation of the Actpest placed to undertake the statutory
review and provide advice in the first instancetite Minister. The requirement for
consultation and a publicly available report (table Parliament) enables independent
scrutiny of the review. Furthermore, this is orihe tfirst step in a process of possible
amendment to the Act — an opportunity for furtheblc scrutiny of any proposed
changes occurs as part of the legislative process.

The reviews are a time-consuming, resource-intensxercise. They do not necessarily
result in change (as shown by the lack of actionhenrecommendations from the 2004
Review). Furthermore, if a new problem emerges tthoperation of the Act and Code
(something that becomes less likely as the jurisdicbecomes well established over
time), consultation may be undertaken on a spepifaposed change, as for any law
reform.

| welcome further discussion and comment on thitenésee Question 1).
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COMPLAINTS AND INVESTIGATIONS — PART IV

Part IV of the Act, sections 31 to 58, deals wilte tCommissioner’'s process for
receiving, assessing, and investigating complaimiser the Act. An overview of the
Commissioner’s processes is also set out in bresfifiwhich can be obtained from
HDC or downloaded from the website (www.hdc.org.nz

1.6  Complaints

Under section 31(2) of the Act, any person may maksmplaint alleging that any
action of a provider appears to be in breach ofGbde. The complaint may be made
orally or in writing, to the Commissioner or an adste.

There is no time limit on making a complaint. Howgwhe Commissioner’s jurisdiction
over complaints about conduct prior to 1 July 1986en the Code came into force) is
very limited. Section 31(2) states that the commilanust allege that the conduct of the
health practitionef! (a) affected a health consumand (b) was, at the time that it was
taken, a ground for bringing disciplinary procegginagainst the health practitioner
under a former health registration enactmént (c) was not referred to the body that,
under that enactment, had jurisdiction to conside3uch complaints are considered by
applying the duties or obligations that were bigdiat the time when the alleged
incidents occurre® In practice, this means that the Commissioneijirésdiction over
only relatively serious cases relating to individpaactitioners. Even if jurisdiction
exists, the Commissioner may decide to take nomdti light of the time elapsed since
the events complained of occurréd.

1.7  Options for resolving complaints

Since the enactment of the HDC Amendment Act, tloen@issioner has had more
options for handling complaints, to facilitate regmn of complaints in the most

appropriate way. Section 33 requires the Commigsjoon receipt of a complaint, to

make a preliminary assessment of the complaintetcidé what course of action is
appropriate. The Commissioner’s decision must benptly notified to the complainant

and provider (section 33(2)). The courses of aabipen to the Commissioner on receipt
of the complaint are:

referring the complaint to an agency or persorccoedance with section 34 or
section 36;

referring the matter to an advocate for resolution;

calling a mediation conference;

investigating the complaint; or

taking no action, if action is “unnecessary or ipEpriate”.

These options reflect that resolution of a complai@ed not always occur through a
formal investigation under the Act. HDC resolvesmgptaints through the most

% Health and Disability Commissioner’s Investigati®rocess — Guide for ProvideasidHealth and

Disability andCommissioner’s Investigation Process — Guide fanstionergApril 2006).

Defined in section 2(1) of the Act to mean a ségjied health professional and to include “a person
who is receiving training or gaining experience emthe supervision of a health practitioner”.

% Health Practitioners Competence Assurance Ac826€ction 217(4).

29 gection 38(2) of the Act.
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appropriate process, bearing in mind the purposepmitecting and promoting
consumers’ rights, and facilitating resolution irffair, simple, speedy, and efficient”
manner (ie, focusing on resolution, protection kaining). When deciding what action
to take under section 33, the need to ensure pshfiety and proper accountability to
protect consumers, are primary considerations.eetion of the public is achieved by
being alert to concerns that may indicate a riskarimn to others, and referring these
complaints to the appropriate bodies or otherwisaigng public safety.

If public safety and provider competence are noisaue, resolution between the parties
may be the most appropriate response, either birect by way of advocacy or
mediation. A common first step in deciding whati@ttto take on a complaint, is to
request that the provider respond directly to tbemglainant. This is consistent with
HDC’s focus on local resolution, encouraging thetipa to sort the complaint out
between themselves. The Commissioner will thenssess the complaint if this
approach fails, but there is often no benefit comeireg an investigation if the provider
has already apologised and/or taken sufficientsstepremedy the situation. In some
cases complainants prefer that no formal actiotaken and that providers receive a
simple reminder, in general terms, of their obligas under the Code.

However, in other cases an investigation is necgsSametimes appropriate resolution
can only occur when the provider is held accouetédt his or her actions, and formal

action is taken to prevent the same events fromrrneg. Nonetheless, investigation is

the most drawn-out form of complaint resolution opsix to nine months for a simple

investigation, while a complex investigation caketd 8 months), and is not necessarily
consistent with the statutory purpose of fair, demgpeedy and efficient resolution of

complaints in all cases. Nor is it the most appaiprmethod where there is an ongoing
relationship between the parties. Investigationthisrefore reserved for only a small

proportion of the most serious complaints.

Complaints are also seen as an opportunity to ivgtbe quality of health care and
disability services, by sharing learning throughdtlw sectors and the community.
Complaints (even those that HDC does not inves)gatfer vital “red flags” exposing
poor care, public safety issues and systems prahland can also provide an antidote to
internal complacency. Increasingly, HDC is usingnptaints that are resolved in a
variety of ways as case studies to share the lg@afrom complaints.

1.7.1 Decision to refer the complaint

Sections 33-36 enable the Commissioner to refemptanis to statutory officers (the
Chief Ombudsman, the Privacy Commissioner, the fC@iemmissioner under the
Human Rights Actj’ and to specified agencies or persons involvedintealth and
disability sectors, as appropridteThe specified agencies include ACC (if it appears
that the consumer may be entitled to compensatretgyant registration authorities (if
it appears from the complaint that the competerfcéh® health practitioner, or the
appropriateness of his or her conduct, may be ubtfjpthe Director-General of Health
(if it appears that there are systems failuresiemtractices of the provider may harm the
health and safety of the public) and/or the provifiethe complaint does not raise

30 section 40.
31 Section 34.
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public health and safety questions). Such refereals accompanied by reporting
requirements back to the Commissidh@n what action, if any, it has taken in relation
to the matter. The Commissioner may take furthagroacif not satisfied with the
reported outcom&

The Act anticipates co-operation between the Comiongr and a number of agencies.
While each complaint is assessed on its own mehiésyeferral of a complaint about an
apparent breach of the Code to such agencies (¢hiaer the provider) is usually

concurrent with, rather than instead of, any acbgrthe Commissioner on the matter
because of the respective roles and purposes ofiaheus agencies. The Act also
allows the sharing of information more generallyotber appropriate (but unspecified)
persons where this is called for in the public riest** Section 59(4) gives the

Commissioner wide discretion to refer a matterricappropriate person or authority at
any time.

Section 39(1) imposes a broad obligation on the @msioner to notify risks to the
appropriate authority. The Commissioner is required notify the appropriate
registration authority if he or she has “reasorbétieve that the practice of a health
practitioner may pose a risk of harm to the publidiis reporting obligation focuses on
the potential risk of harm to the public, and i$ lmited to the issues of competerice.
The Commissioner is required to notify the DiregBeneral of Health if there is
“reason to believe that failures or inadequacietha systems or practices of a health
care provider or a disability provider are harmordikely to harm the health or safety
of members of the public” (section 39(2)). Refetabn appropriate person or authority
is also mandatory where the Commissioner consitierg is evidence of any significant
breach of duty or misconduct by the provider (s8c89(3)), for example referral to the
Police where a crime is suspected.

Most referrals to other agencies relate to competesr professional conduct issues
requiring review by registration authorities (138 the year ending 30 June 2008).
Registration authorities have a distinct and imgoartrole in protecting the health and
safety of members of the public by ensuring heaitctitioners are competent and fit to
practise their professions. They are the apprapagencies to consider referrals from
the Commissioner about the competence and fitnepsactitioners, and to follow up
those concerns with a review of the practitioneneme appropriate. The Act currently
gives the Commissioner a discretion to notify thkevant health professional body of
HDC'’s decision on a complaint that is resolved bgams other than investigation. In
practice, any complaint that provides evidence it competence of the health
practitioner or the appropriateness of his or fwrdaict is cause for concern is notified
to the appropriate registration authority.

%2 Section 35.

3 Sections 33(3) and 34(5).

3 Section 59(4).

% Unlike section 34(2) of the HPCA Act, which reaas the Commissioner and the Director of
Proceedings to notify the appropriate registrasiathority if they have “reason to believe that a
health practitioner may pose a risk of harm topklic by practising below the required standard of
competence”, the requirement is to notify concevitk the practice of a health practitioner
generally.
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The Ministry of Health is currently undertaking eview of the Health Practitioners
Competence Assurance Act 2003 (HPCA Act), the latie under which registration
authorities operate. One of the responses to tmesivly’'s survey on the operation of the
HPCA earlier this year suggested that all compgaafiout registered health practitioners
received by HDC should be referred to the relevagistration authority, to enable the
authorities to discern possible patterns that nmajicate competence issu8sHDC
would not be precluded from taking further actitself.

Question 12

Do you think that the Act should be amended to ireghiDC to refer all complaint
about registered health practitioners to the relewegistration authority?

[92)

1.7.2 Advocacy

Referral to a health and disability consumer adiettor the purpose of resolving the
matter by agreement between the parties” is a durtomplaint-handling optiof.
Advocates are required to represent or assist @ngits to endeavour to resolve the
complaint by agreement between the parties condéfnenlike the Commissioner,
advocates act in a partial role (as advocateshiacomplainant). When communication
is the main issue, where there are ongoing relstiips to maintain, where consumers
need immediate help, or where organising a fadade-meeting seems sensible, using
an advocate is often the best option.

For referrals made under section 37 of the Actatiivocate must (a) use his or her best
endeavours to resolve the complaint by agreememiele®@ the parties concerneshd
(b) report the results of those endeavours to thar@issioner?®

Referral to an advocate is often a very success@y of resolving a complaint.
Advocates use a consumer-centred empowerment mibdel involves standing
alongside the consumer and assisting in the matmeeconsumer identifies as being
most helpful. This assistance may include providirfgrmation about consumer rights,
assisting consumers to get their questions answaneldhave explanations provided and
actions taken (where appropriate). Taking actioaratarly stage and dealing directly
with the provider (that is, resolving the matteraalocal level) takes less time than a
formal investigation and is more likely to achieme outcome consumers are satisfied
with.

1.7.3 Mediation

Section 61 enables the Commissioner to call a rtiedi@onference in respect of any
matter that is the subject of a complaint, or awmestigation, for the purpose of

% Analysis of Responses to Ministry of Health SuBregument —Review of the Health Practitioners

Competence Assurance Act 2003: Identificationsafés and proposed solutiofMinistry of Health,

Wellington, 2008) — available at http://www.moh.gowe/hpca

Section 37(1). The majority of complaints to #ttkvocacy service are made directly to advocates,

with only a small number being referred by HDC.

3 Section 30(h).

% This is an additional requirement to advocatesiagal function of referring complaints to the
Commissioner if unable to resolve (section 30(3)).

37
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endeavouring to resolve the matter by agreememideet the partiesAny information,
statement, or admission made or disclosed in thesecof mediation cannot be used in
any future proceedings before a Court or Tribdfdf. a resolution is reached, the
mediator will draw up an agreement to be signeedgh of the parties before leaving
the mediation. If the complaint is not resolvednbgdiation, on receipt of the mediator’s
report, the Commissioner will decide what, if afurther action to take.

The option of referring a complaint to mediatiosagnises that some matters warrant a
more formal approach than a referral to the pravide advocacy, but where an
investigation is unnecessary. Mediation involvegerapting to resolve the matter
through the formal intervention of an impartial nadr. Mediation is an effective way
of resolving difficult and complex matters, or whdhe ongoing relationship between
the parties requires a formalised agreement aetduture delivery of services; where
there are a number of providers involved; or whigre parties have unsuccessfully
attempted to resolve the complaint.

As a result of the HDC Amendment Act, section 33llgws the Commissioner to call
a mediation conference at any time after a complaas been received (not just during
an investigation). While this has the benefit of rendlexibility, in not having to
commence an investigation before mediation is akbgl it continues to be a major
challenge to get the parties to agree to mediatidDC’'s “public watchdog”
responsibility also means that we must be waryeabss failures being covered up by a
confidential mediation process (which is essentiddehind closed doors”), and so are
selective in what matters are referred to mediati@na result, the number of complaints
resolved through mediation over the past nine ybhassbeen disappointingly low: 14
(2000)21120 (2001), 28 (2002), 23 (2003), 10 (20@4§2005), 11 (2006), 14 (2007), 7
(2008).

1.7.4 Decision to “take no action”

The Commissioner may, after a preliminary assessofemcomplaint, decide to take no
action “if the Commissioner considers that, having regard thexcircumstances of the
case, any action or further action is unnecessargappropriate” (section 38(1)). This
is a significantly wider power than was in the ora Act, which could only be
exercised during an investigation.

The Act requires that the Commissioner give the mlamant and the provider reasons
for a decision to take no action on a compl&fr¥atters that the Commissioner may
take into account in determining whether to takg @ction are specified in section 38(2)
of the Act, for example the consumer wishes nooacto be taken, the complaint is
trivial or is not made in good faith, or an adeguegmedy or right of appeal already
exists.

Before a decision is made to take no further actona complaint, considerable
information is typically gathered and carefully @ssed, and preliminary expert clinical

40" Section 61(5).
“1Health and Disability Commissioner Annual Repd¢atailable on the HDC website:

www.hdc.org.ny.
2 Section 38(4).
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advice is sought when needed. As well as the nsasigecified in section 38(2), other
relevant considerations in deciding whether to takection on a matter may be:

The matter has already been fully investigated myinglependent agency (for
example, a District Inspector or Coroner) and teeommendations of the
independent review have been implemented.

The matter has been fully investigated by the mlewand the review has been
thorough, has uncovered the relevant causes/prablana appropriate remedial
action has been taken (for example, an apology mmolementation of
recommendations).

The complaint is satisfactorily resolved as a testiHDC gathering additional
information and sharing this with the parties caoned, or by taking an
educational approach. An educational approach maglhie an “education
letter” to the provider(s) highlighting any issuasd aspects of care needing
review. A request for an apology or some otherofetup action may be
recommended (which is then followed up in the savag as recommendations
arising from investigations).

The information gathered indicates that there lesbno apparent breach of the
Code, or is otherwise outside HDC'’s jurisdictioar(&xample, it concerns access
to, or funding for, services).

Other official proceedings (such as a criminal poogion, a Family Court
process, or a coroner’s inquest) relating to thtenaomplained about are under
way.

Most complaints closed under this section of thé &ae where HDC considers an
educational approach is more appropriate than aestigation. Before any decision is
made, considerable information is generally gathecareful assessment is undertaken,
and preliminary expert clinical advice is soughtewmeeded. “Education letters” may
be sent to providers highlighting any issues amueets of care needing review. An
apology or other follow-up action is frequently vegted. Section 38 is also used to
close complaints when no further action is requilsedause there is no apparent breach
of the Code, or because matters are already beidgessed through other appropriate
processes or agencies.

In my view, the heading “Commissioner may decid&te@ no action on a complaint” is
misleading, given that invariably this decision teken after a lot of information
gathering and assessment has been undertaken.daalsider that the list of matters set
out in section 38(2) could better reflect the ramjeconsiderations required before
deciding to take no further action.

Question 13

Should section 38 of the Act be revised to bet#lect its purpose?

27



1.7.5 Investigation

The final option for the Commissioner, following efiminary assessment of a
complaint, is a decision to investigate the conmlaBalancing the objectives of “fair”
and “speedy” is not always easy during an investigaas parties and witnesses must be
interviewed, patient records reviewed and, wheeeappropriate standard of care is in
issue, independent expert clinical advice is olethinAs a matter of natural justice,
providers and any other person adversely affectedhke report must be given an
opportunity to comment before the report is firgdis Investigation is therefore a
lengthy way to resolve a complaint.

In recent years, investigations have increasinglgnbused for only the most serious
matters such as allegations of sexual improprietg ather behaviour involving
significant breaches of ethical and professionaung@ries, and major lapses in
standards of care. Public safety concerns, the farealccountability, and the potential
for the findings to lead to significant improvememthealth and disability services, are
other reasons for a formal investigation.

The Act sets out the procedural requirements wimelerdaking an investigation.

On commencement of an investigation, the Commissionust give written
notice to the provider and complainant (or any otherson “alleged to be
aggrieved”) of the intention to investigdteThe provider must be notified of
details of the complaint or the subject matterhaf investigation, and the right to
submit a written response to the Commissioner witts working day$? This
notification is generally achieved by sending theovpgler a copy of the
complaint, and the terms of reference for the ihgason, and asking the
provider to provide a response.

Where the investigation directly concerns a healphactitioner, the
Commissioner must promptly notify the “appropriaethority” (that is, the
relevant registration authorit§}.At this point, HDC also requests any relevant
information from the authority.

During an investigation, HDC gathers informatioronfr the parties and
witnesses, and relevant clinical records in orderestablish the facts. The
Commissioner is empowered to gather any informatiand make such
enquiries, as he or she thinks*fitThe provision of relevant information and the
production of documents may be required by writietice, and a person may be
summoned to give oral evidence under dath.

If the complaint concerns standards of care, theni@issioner may request
independent expert advice on the reasonablendble abnduct giving rise to the
complaint.

3 Section 41(1).

* Section 41(1)(b).

% Section 42(1).

6 Sections 59(1), 59(2) and 59(3).
47 Section 62.

28



If circumstances change during the process, thendlssmoner retains the option
of taking no further action on a complaint. Thetigagr may also be referred to
mediation at any stage of an investigation. In ficacthis occurs only if the
complaint does not raise issues of exploitatiopuilic safety.

Section 67 ensures that any person who is the dutj@dverse comment in any report
or recommendation has a reasonable opportunity eéohéard; has a reasonable
opportunity to make a written statement in respdosthat adverse comment; and may,
if they require, have their response or a summaéry (whichever the Commissioner
considers appropriate) included in or appendetiéad¢port or recommendation.

The right to respond to adverse comment is a fueddah right in administrative law.

Its purpose is to ensure a fair process and outctonethe parties. During an

investigation of a complaint, a provider has a nemtf opportunities for input before

the Commissioner forms a final opinion that a bheat the Code has occurred. As a
minimum, this includes the opportunity at the stdrthe investigation to respond to the
complaint (as required by section 41(b)), as welktlee opportunity to respond to any
adverse comment in the provisional opinion. Accogty, before the Commissioner
finalises an opinion on whether the complaint givise to a breach of the Code, a
provisional opinion is sent to the provider (in tese of a provisional breach finding or
adverse comment) or the complainant (in the eveatmrovisional no breach finding).

Occasionally, a copy of the full provisional opinies sent to the complainant, but this
depends on the circumstances and the complexitheottase. At provisional opinion

stage, a summary of the information gathered dutitgg investigation is sent to all

parties for comment. Once any response has beesideoed, the opinion is finalised

and a final written report is sent to the parffes.

A concern raised by some complainants whose conipfas been investigated by the
Commissioner is that, in cases where there is pgsexl adverse comment about a
provider, only the provider gets to see and comroerthe provisional opinion — even
though the complainant has a strong interest indieome. | would welcome any
comments on how to satisfy natural justice requaetm without disadvantaging
complainants, in a way that is still “speedy anficent”.

By way of preliminary comment, the Royal Australiand New Zealand College of
Psychiatrists (RANZCP) National Committee suggesteat the review of the Act
should address timelines and information provided the professional under
investigation. Similarly, the New Zealand Privateir@cal Hospitals Association
(NZPSHA) suggested that the Act should provide tiieesl or indication of a reasonable
time within which HDC should complete an investigat

In my view, the Act is clear that investigations shibe undertaken in a “speedy and
efficient” manner. HDC takes this responsibilityrieasly and the majority of
investigations are completed within 12 months (veithandful taking 18—-23 months). It
is a fact of life that consumers, providers andegk@advisors have other demands on

8 Section 43 requires the Commissioner to inforexabmplainant, any person alleged to be aggrieved
(if he or she is not the complainant), the provi@ded the appropriate authority (if the investigati
concerns a health practitioner) of the result$efihvestigation and any further action that the
Commissioner proposes to take.
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their time, which can delay HDC'’s process. The dpess of an investigation must be
balanced against the requirements of natural pisticd fairness to providers under
investigation.

Question 14

Do you consider it is necessary or desirable tonamie provisions of the Act
governing the Commissioner’s investigations? Famneple, by giving complainants the
opportunity to comment on the Commissioner’s priovial opinion even if it contains
adverse comment about the provider(s), or by getirescribed timeframes?

If, at the end of an investigation, the Commissideeof the opinion that there has been
a breach of the Code, there are a number of optamaslable. These options are
discussed in the next section.

1.8 Procedures after investigation

Section 45 of the Act sets out the Commissionept$onas after an investigation where
the Commissioner is of the opinion that a providas in breach of the Code (or in the
case of an action of a health practitioner befodaly 1996, was a ground for bringing
disciplinary proceedings against the health priack#r under a former health registration
enactment).

1.8.1 Reporting to other bodies

After concluding an investigation, the Commissiongay report the opinion to all or
any of the following: any authority or professiormidy#® the Accident Compensation
Corporation?® the Minister of Healti* or any other person that the Commissioner
considers appropriaf8.

1.8.2 Recommendations

An opinion finding that a provider has breached tBede will usually include
recommendations ranging from an apology, reviewrattice, re-training, staff training,
internal audit and systems reviéiSection 46(1) states that, where the Commissioner
has made such a recommendation, the Commissioneragaest that person notify the
Commissioner of the steps that the person proptseske to give effect to that
recommendation, within a specified timeframe. Ifthm a reasonable timeframe, the
Commissioner has not received advice that the rewamdation has been carried out,
the Commissioner may “make such comments on theermeg the Commissioner thinks
fit” and may report the matter to the Ministér.

This provision has been interpreted to give the @@wioner an implied power to
publicly name a non-compliant provider if a reconmai&ion is not met. However, in

49 Section 45(2)(b)(i).

0 Section 45(2)(b)(ii).

L Section 45(2)(c).

2 Section 45(2)(b)(iii).

%3 Sections 45(2)(a) and 45(2)(b) provide that tben@issioner may make “any recommendations as
the Commissioner thinks fit".

* Section 46(2).
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practice, the process for following up on recomnagioths generally results in timely
compliance. In the 2007/2008 year, 99% of recomragonds were complied with. The
three providers who failed to act on HDC’s recomdsaions were referred to their
registration boards.

1.8.3 Naming

For the first decade after the Code of Consumeight® came into force (on 1 July
1996), HDC published investigation reports withoaming the health and disability
providers involved. The focus was on educating $ketor, and a policy of name
suppression ensured maximum provider cooperatitintivdose processes.

By 2006, however, the Commissioner was concernadtl tthis level of secrecy was
undermining public confidence in the health prof@ss and complaint handling
procedures. Consumers were being denied inform#t@incould influence their choice
of practitioner or facility, and there was a growipublic desire for openness. The
Commissioner decided to name district health boardSode breach opinions on the
basis that they should be publicly accountable the quality of care they fund or
provide.

In 2007, the policy was extended to include othesug providers and individual
providers (in limited circumstances). The policyompted a strong response from the
sector, particularly in relation to HDC naming gpoproviders such as rest homes,
private hospitals, residential care facilities, matlcentres and pharmacies. In light of
these concerns, the Commissioner put the policshad (no providers having been
named in the interim), consulted the sector antevesd the naming policy in 2008.

The naming policy dated 1 July 2008 sets out tHeypadeveloped as a result of that
consultation. In summary, the policy states:

The Commissioner will continue to name DHBs andligubospitals found in
breach of the Code unless it would not be in thaipunterest or would unfairly
compromise the privacy interests of an individuavier or a consumer.

The Commissioner will name rest homes, residerfaailities and private
hospitals, medical centres, pharmacies and othaupgproviders where their
systems are found to be in breach of the Code sirtl@gould not be in the public
interest or would unfairly compromise the privacyerests of an individual
provider or a consumer.

The Commissioner may decide to hame individuaVioiers found in breach of
the Code if:

1. the conduct of the provider demonstrates a flagthsttegard for the
rights of the consumer or a severe departure fnroracaeptable standard
of care, such that the provider poses a risk ahharthe public; or

2. the provider has refused to comply with the Comroiss’s
recommendations; or

3. the provider has been found in breach of the Cadeelation to three
episodes of care within the past five years whaoh dreach involved an
(at least) moderate departure from appropriatedsiais.
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Each decision to name is considered on its meats] the parties are given an
opportunity to comment before it is finalised. Théezognises that both the provider(s)
and the consumer can be affected by naming. Thedlity on naming, including the
factors that are taken into account, is set ottherHDC websit&>

As a preliminary comment to this review, the NZPSslAomitted that naming decisions
by HDC should result in providers having an oppuoitiuto review the decision and
correct any inaccuracies prior to naming (and themo reason to distinguish between
individual and group providers). Other provider gwe have challenged the
Commissioner’s legal authority to name, despitevibeding in section 59(1) of the Act
that every investigation by the Commissioner “maydonducted in public or private”.
Concerns have also been expressed that HDC iscsubjéhe Official Information Act
1982, and therefore may be required to releasdifgieig information.

In light of these concerns, | would welcome yowubhts on the following:

whether the Act should be amended to include aifspeection allowing the
Commissioner to name providers found in breachefGode.

whether the Act should be amended to give the Casioner the power to
suppress identifying information relating to (a)tpgs not found in breach, and
(b) parties found in breach, before all processe® lbeen concluded.

Question 15

Do you suggest any amendment to the Act in relatothe Commissioner naming
providers found in breach of the Code?

1.8.4 Referral of providers to the Director of Peadings

One of the options available to the Commissionethatend of an investigation is to
refer a provider to the Director of Proceedings tfe purpose of deciding whether to
institute proceedings against the provider (sectib(®2)(f)). The provisions of the Act
relating to the Director of Proceedings are diseddselow in Appendix 4.

1.9 Right of appeal

As a preliminary comment to this review, the Aulsra and New Zealand College of
Anaesthetists and Bay of Plenty DHB have suggesiadproviders should have a right
of appeal from a Commissioner’s decision. Thisesaas consulted on during the 2004
review of the Act. | remain of the view that thetiops of challenging the
Commissioner’s opinions through the Office of theltidsmen, or judicial review, are
sufficient remedies.

Anyone who is concerned that the process the Cosimonier adopted in assessing a
complaint or during the course of an investigatiwwas unfair, or that the result is
substantively unreasonable, may seek a review @feeharge) by the Office of the

% See www.hdc.org.nz/files/hdc/Naming-ProvidersRimblic-HDC-Reports.pdf.
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Ombudsmen. Each year approximately 20 cases ammey by the Ombudsmen, but
most are resolved by clarifying procedural mattevghout the need for any formal
recommendation. The exercise of the Commissiongeo\wer may be challenged by
judicial review proceedings in the High Court (tatel without success).

In my view, no formal right of appeal under the Astnecessary, in light of the
requirement that the Commissioner’s complaint rgsmh processes are “fair, simple,
speedy, and efficient” and the existence of rensedmough judicial review or the
Ombudsmen.

MISCELLANEOUS PROVISIONS — PART V

Sections 59 to 82 of the Act cover various miscgtaus matters relating to complaints
and procedure, the calling of mediation conferenga®tections and privileges,

delegations, vicarious liability, offences, etc.thdugh placed in a part of the Act
entitled “Miscellaneous”, these provisions are aaéto the Act’'s effective operation.

1.10 Procedure

Section 59 contains a number of important provisienabling the Commissioner to

regulate procedures as he or she thinks fit. Thexilfility is essential if the

Commissioner is to achieve the Act's stated purpoSéfair, simple, speedy, and

efficient resolution of complaints”. In summarygcten 59 provides as follows:
investigations may be in public or in private ($B%

the Commissioner may hear or obtain informatiomfreuch persons as he or she
thinks fit (s 59(2)(a))

the Commissioner may make such enquiries as hieeathinks fit (s 59(2)(b))
it shall not be necessary for the Commissioneiotd hny hearing (s 59(2)(c))

subject to the right to respond to a complaint emddverse comment, no person
shall be entitled as of right to be heard by then@ussioner (s 59(3))

if it is in the public interest to do so, the Conssioner may refer matters to the
appropriate person or authority (s 59(4))

subject to the provisions of the Act, the Commissioand every advocate may
regulate their procedure as they think fit (s 52(5)

1.11 Offences
Section 73 provides that: “Every person commitsoffience against this Act and is
liable on summary conviction to a fine not excegdh3,000 who,

(a) Without reasonable excuse, obstructs, hinderegsists the Commissioner or any
other person in the exercise of their powers utiderAct;

(b) Without reasonable excuse, refuses or failotaply with any lawful requirement
of the Commissioner or any other person underAbis

(c) Makes any statement or gives any informatmithe Commissioner or any other
person exercising powers under this Act, knowingt tithe statement or
information is false or misleading; or

(d) Represents directly or indirectly that he e $i0lds any authority under this Act
when he or she does not hold that authority.”
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In my view, the $3,000 maximum fine is very modést the offences covered and
provides little discouragement for those who chotms@bstruct the Commissioner’s
process. | support an amendment to increase teefdinan offence under the Act to
$10,000, which is consistent with the High Coustsproach® the Health Practitioners
Competence Assurance Aétand other consumer protection legislafidn.

Question 16

Do you agree that the fine for an offence underAbeshould be increased? If so, do
you agree that the maximum fine should be $10,000?

1.12 Ethics committees

During the 2004 review, Women'’s Health Action, Alasidd Women’s Health Council,

and Maternity Services Consumer Council all argtlet a national system of ethics
committees should fall within the scope of the AThese organisations have again
raised this issue as a preliminary comment to thisew, and have raised concerns
about “the decentralisation and fragmentation bfcstcommittees”, and that the culture
of ethics committees is “increasingly dominated thg interests or even ‘rights’ of

researchers and academics to do research, oventdrests of consumers and their
rights under the code”. Women'’s Health Action beds

“the national system of Ethics Committees and Eihieview fits more naturally under
the jurisdiction of the HDC than the various otheeas where they are currently located.
We believe that there is a place for a DirectoEtfics which encompasses all human
ethics committees, not just the regional ones,hasfocus should be on the rights of
research participants and those involved in inneeand experimental procedures.”

As stated in my 2004 report to the Minister, thagiew of the Act and Code is not the
proper place to make recommendations on the sykiemthical review of health and
disability research in New Zealand. | have an opémd about the possibility of ethics
committees falling within the statutory oversight the Health and Disability
Commissioner, although a consultation process wbaldequired to canvass the views
of the sector and to discuss how such a relatipnsbuld work in practice. A range of
issues such as independence (eg, under an indepddidector of Ethics within HDC),
funding and conflict of interest provisions (in threvent of a complaint to the
Commissioner about research approved by an etliosmitee) would need to be
resolved. Many of the research protocols reviewedthics committees raise questions
of health information and the secondary use of d@taesearch, matters that currently

6 SeeMartin v Director of ProceedinggHigh Court Auckland, CIV-2006-404-005706, 2 Juj03,
Courtney J). Dr Martin was found guilty of profemsal misconduct by the Health Practitioners
Disciplinary Tribunal for altering clinical notesid intentionally misleading the Commissioner about
that fact during the course of the HDC investigatibhe High Court reduced the fine from $10,000 to
$7,000, noting that Dr Martin’s conduct “cannotrbgarded as the most serious conduct of its type”
(para 117).

See Health Practitioners Competence Assuranc@@@2, section 172 ($10,000 fine for knowingly
making a false or misleading declaration or reprig®n, or producing a false, misleading or not
genuine document to a registration authority orHealth Practitioners Disciplinary Tribunal).

See Fair Trading Act 1986, section 40 ($10,00 ffor not complying with a notice requiring
information or supplying false or misleading infation to the Commerce Commission).
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fall within the jurisdiction of the Privacy Commiseser rather than the Health and
Disability Commissioner.

Question 17

Do you consider that ethics committees should leeuthe oversight of HDC?

1.13 Indemnity of expert advisors

Until the enactment of the Crown Entities Act 20@h 25 January 2005), section
65(2)(a) of the Act provided:

“No proceedings, civil or criminal, shall lie agatnany person to whom this section
applies [namely the Commissioner, every advocateryeperson engaged or employed in
connection with the work of the Commissioner] faytning he or she may do or report or
say in the course of the exercise or intended eeaf his or her duties under this Act,
unless it is shown that he or she has acted irfdytd”

As independent expert advisors are engaged in ctonewith the work of the
Commissioner, this section provided immunity agaaigil or criminal proceedings in
relation to anything they said or did in that rqdegvided that they had not acted in bad
faith. Sections 120 to 126 of the Crown Entitieg piovide that there is some immunity
from civil liability in respect of “excluded” actsr omissions by “members, office
holders or employees” of statutory entities that ‘@am good faith and in performance or
intended performance of the entity’s functions”.wéwer, as independent advisors are
not “members, office holders or employees”, thetgutions in the Crown Entities Act
are not available to independent advisors.

The risk of independent advisors being legally leimajed is extremely slighit, as
concerns about expert advice are most likely todiged in the context of challenging
the Commissioner’s decision rather than an actimactly against the independent
advisor. However, | consider that tRHDC Act should be amended to include expert
advisors contracted by HDC in the definition of ‘imigers, office holders or employees”
under the Crown Entities Act so that advisors dfered a similar level of protection.

Question 18

Do you consider that the Act should be amendedduige independent expert advisors
contracted by HDC with the same degree of immueitjoyed by “members, office
holders or employees” under the Crown Entities Act?

1.14 Protection of information

Currently, HDC is subject to the requirements & Brivacy Act 1993 and the Official
Information Act 1982 (the OIA). This means that HI&Crequired to undertake an

9 It will generally not be possible to bring aniantfor defamation against an independent advisor f
advice to the Commissioner, as section 65(4) oHBE Act provides that “[a]nything said or any
information supplied or any document or thing progtliby any person in the course of any inquiry
by or proceedings before the Commissioner or aoneate under this Act shall be privileged in the
same manner as if the inquiry or proceedings wesegedings in a Court”.

35



assessment of every request for information helthbyOffice to assess whether release
of that information is required, which is a comphlaxd time-consuming task. Releasing
information during the early stages of an invediayaalso gives rise to the risk of
tainting the evidence. All relevant information released to the appropriate parties
when the Commissioner makes a provisional decision.

In my view, the Act should be amended to allow infation obtained during an

investigation to be withheld, while the investigatiis ongoing, to allow speedy and
efficient investigations and free and frank comneations. This issue was explored
during the 1999 review, when the Commissioner renemded that a new section
should be inserted into the Act allowing HDC to main secrecy in relation to material
gathered during an investigation (but retaining disxretion to release material where
this is necessary to give proper effect to the A€tje Privacy Commissioner, as an
equivalent statutory body, has a similar provisidincluding such a provision in the

Act would not jeopardise the fairness of the inigegion, but would prevent parties
using information requests as a delaying tactic.

Question 19

Should the Act be amended to allow information oi#d during an investigation to be
withheld, while the investigation is ongoing?

0 Section 55(e) of the Privacy Act 1993 states thatight to request access to personal informatio
does not apply in respect of “Information contaiedny correspondence or communication that has
taken place between the office of the Commissianerany agency and that relates to any
investigation conducted by the Commissioner unkiisrAct, other than information that came into
existence before the commencement of that invegiiga
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APPENDIX 2 — CODE OF HEALTH AND DISABILITY SERVICES
CONSUMERS’ RIGHTS

2.1 Overview

Sections 19-23 cover the preparation, contentevevdnd notification of the Code of
Health and Disability Services Consumers’ Righte €ode).

Section 20 of the Act governs the content of thel&Carhe Code came into force on
1 July 1996. It sets out the rights and responséslof health and disability consumers
within a clear and accessible framework. One of @wele’s real strengths is that it
allows the Commissioner to refer to external sosirb® guidance on appropriate
standards within different professions, and fofedént modalities of treatment. This
ensures that the Code remains dynamic and resgotwsiehange within the health and
disability sectors.

The Code consists of six clauses:

Clause 1 confers the rights contained in the Cadeansumers and establishes the
duties and obligations of providers to comply witie Code. It also requires providers to
inform consumers of their rights and enable themx@rcise those rights.

Clause 2 details the rights that are available ltohealth and disability services

consumers, including those involved in teaching aeskarch. Each right imposes a
corresponding legal duty on all health and disgbgiervice providers. The ten Rights
are as follows:

Right 1: the right to be treated with respect

Right 2: the right to freedom from discriminatioogercion, harassment, and
exploitation

Right 3: the right to dignity and independence

Right 4: the right to services of an appropriasadard

Right 5: the right to effective communication

Right 6: the right to be fully informed

Right 7: the right to make an informed choice aiv@& ghformed consent

Right 8: the right to support

Right 9: rights in respect of teaching or research

Right 10: the right to complain.

Under Clause 3 of the Code, a provider will notrbbreach of the Code if he or she has
taken “reasonable actions in the circumstancegjive effect to a consumer’s rights.
This takes into account factors such as the conssiroknical circumstances and the
provider’'s resource constraints. Proof of actualrh&éo the consumer is not necessary
for the Commissioner to find a provider in breaélore of the rights.

Clause 4 sets out the definitions of certain warsisd in the Code.

Clause 5 notes that, in meeting the requirementieofCode, no provider is required to
breach any other New Zealand law, nor does the @oeleent a provider from doing an
act authorised by such a law.

Clause 6 ensures that all existing rights outsidee Code still apply.
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Overall, the provisions in the Code have workedy@atisfactorily and there is little
need for amendment. As understanding of the Codéntaeased, so too has its general
acceptance. However, a few matters continue te nasues for both consumers and
providers. These matters are explored below.

2.2 Review of the Code — ss 21-23

Section 21 provides that the Commissioner shallpteta a review of the Code and
make recommendations to the Minister at intervélsad more than three years. Given
the level of resources necessary to conduct suaviaw and the time required

I &

! 65 !

2.3  Amendment of existing rights?

2.3.1 Right to compassion?

As a preliminary comment to this review, the Conspas in Healthcare Tru&thas
suggested that the Code should be amended to en@duttight to be treated with
compassion”. The Compassion in Healthcare Truséwes that the rights in the Code
“do not adequately express the core value at the b&healthcare, which is the humane
quality of understanding suffering and wishing teliave it — expressed as
compassion”. In support of the addition of a righttompassion to the Code, the Trust
points to the link between compassion and patiaefdéty, the emotional impact of the
healthcare experience, and the importance of hastangdards in law that align with the
core values of healthcaf@.

In my view, the right to be treated with respecig(R 1), the right for every consumer

“to have services provided in a manner that respidet dignity and independence of the
individual” (Right 3), and the right to servicesattcomply with ethical and professional
standards, already encompass the elements of atagtompassion. HDC Opinions

have on occasion recognised tHis.

However, | welcome your thoughts and comments oethdr the Code should be
amended to include a right to compassion and, ,iwdeether this should be added to
Right 1 or expressed as a separate right.

1 See www.compassioninhealthcare.org

%2 In the United Kingdom, the Secretary of StateHealth has declared that “compassion” will be a
core value of the NHS and that the quality of cossanate caring shown by every nurse in the NHS
will be measured by patient feedback (see httpagrigbc.co.uk/1/hi/health/7460720.stm).

83 SeeCapital and Coast District Health Board Case 05HO©08(22 March 2007), p 108, finding
that Mr A “was not treated with compassion, noraaded the basic dignity and respect that is the
right of every patient”, in breach of Right 1(1).
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2.3.2 Effective communication — Right 5

Right 5(1) provides that “every consumer has thgatrto effective communication in a
form, language and manner that enables the constonenderstand the information
provided. Where necessary and reasonably praaticabis includes the right to a
competent interpreter.”

Right 5(1) explicitly states that the right to angmetent interpreter applies “where
necessary and reasonably practicable”. Right X1also subject to clause 3, which
states that the provider is not in breach of thdeCib the provider has taken reasonable
actions in the circumstances to give effect to dymyth the duties in this Code. In
day-to-day situations, many providers avoid langudificulties by asking consumers
to bring a friend or family member to assist witbhmamunication. This may not,
however, be appropriate, depending on the natutieeafonsultation.

From time to time, providers ask about the extenwvhich Right 5(1) requires them to
provide an interpreter to assist consumers. Howexarly few complaints are received
that raise issues of language difficulties betweeaviders and consumers. As a
preliminary comment to this review, Women’s Healilation, Auckland Women'’s
Health Council, and the Maternity Services Consu@euncil have suggested that a
national interpreting and translating service stlobe made available through the
Commissioner’s office. This submission was alsseadiduring the previous review of
the Code. In my report to the Minister, | notedtttie Commissioner’s Office and the
Director of Advocacy do not have funding to supparnhational translation service.
There is also currently no provision in the Act filme Commissioner to provide a
national interpreting and translating service. Hosve the Director of Advocacy has
been working collaboratively with Ethnic Affairs éuthe Office for Disability Issues to
develop a national whole of government approachtepreting and translation.

2.3.3 Providing services where consumer not competegive informed consent —
Right 7(4)

In the previous review of the Code, | consultedvrether:
the Code should give more guidance on the treatneénincompetent
consumers, particularly the extent to which coeranay be used to provide
treatment and prevent harm;
Right 7(4)(a) should be amended to state that s=s\vshould not be “contrary
to the best interests of the patient” because somastit is not yet known
whether research is in the best interests of thewmoer.

Right 7(4) is an important protection for a part&ly vulnerable class of consumers —
those who are not competent to give consent andtmer person is available to give
consent on their behalf. Right 7(4) has been vargfally worded to ensure that certain
steps are taken before services can be providdrkae circumstances.

The first requirement of Right 7(4) is for the pider to attempt to obtain informed
consent from someone entitled to give consent enctnsumer’s behalf. Examples of
those entitled to consent on the consumer’s behellfide a parent giving consent on
behalf of a child or a welfare guardian appointgdthe court with authority to make

39



health decisions on behalf of the consuffielf no such person is available, the
remaining steps in Right 7(4) must be followed befany service is provided.

Right 7(4)(a) then requires that the proposed sertd be in the best interests of the
consumer. This includes a clinical assessment &ytbavider of the need for treatment.
It also involves looking at the consumer’s needsgrests and quality of life from a
holistic viewpoint, as required by Right 4(4) oktode®® If it is not known whether
the proposed research or any other service isanb#st interests of the consumer, it
cannot lawfully be carried out (although, in sonrewmstances, it may be justified by
the common law of necessity).

However, sometimes it is not known in advance wiretesearch is in the best interests
of the consumer. The current requirement of afftrmedy showing that the proposed
research is in the best interests of the consunmevitably deprives consumers of the
benefit of research thatayprove to be beneficial and is known not to be Harm

In the 2004 Review of the Act and Code, AucklandBDsliggested amending Right
7(4)(a) to state that services should be “not @wptto the best interests of the patient”.
Changing the test to “not contrary to the bestreges of the consumer” would weaken a
safeguard put in place by Right 7(4)(a) to protbet vulnerable class of consumers.
HDC did not support the amendment in this formreegbmmended a cautious approach,
with further consultation. HDC did, however, supgparspecific provision relating to
research on unconscious or incompetent patienksapipropriate safeguards, rather than
wholesale change to Right 7(4) to cover treatmémammpetent patients generally (not
just research). The recommended amendment of R{ghta) was:

“It is in the best interests of the consumer orthie case of research, is not known to be
contrary to the best interests of the consumertasdreceived the support of an ethics
committee.”

In making this recommendation, | was aware thasehare a particularly vulnerable
class of consumers, and care needs to be takerstweethat general protection of them
is not diluted. As a preliminary comment to thisiesv, the Australian and NZ College
of Anaesthetists and the Ministry of Health expeelsssupport for the change
recommended in my 2004 report to the Minister. lloeme your comments and
feedback on whether Right 7(4) of the Code shoeldrended.

It must be noted that Rights 7(4)(b) and (c) impadéditional safeguards, requiring that
the provider also take reasonable steps to astevtaat the consumer would want if he
or she were competent. Services may only be prdwdeere they are consistent with
the informed choice the consumer would make if cet@pt. Where it is not possible to
ascertain this information, the views of other table persons” able to advise the
provider must be taken into account. “Suitable @ess may include family, partners,

friends or caregivers who have an interest in,anelationship with, the consumer such

The definition of “consumer” in clause 4 includés the purposes of Rights 5, 6, 7(1), 7(7), (10
and 10, a person entitled to give consent on befdffat consumer.

Right 4(4) providesEvery consumer has the right to have services geavin a manner that
minimises the potential harm to, and optimisesatinaity of life of, that consumérThe phrase
“optimises the quality of litds defined in Clause 4 of the Code to metmtake a holistic view of
the needs of the consumer in order to achieve é¢isé fmssible outcome in the circumstainces
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that it makes them suitable advisors on the typeaoé they believe is in the consumer’s
best interests. This is a matter of the providkintainto account the views of “suitable
persons” in deciding whether treatment is in thesconer’s best interests (rather than
seeking informed consent, as the procedure sehdRight 7(4) is based on the premise
that no one who is legally entitled to consentsilable).

2.3.4 Written consent — Right 7(6)

Right 7(6) requires that where informed consera teealth care procedure is required, it
must be in writing if a) the consumer is to papate in any research; or b) the
procedure is experimental; or c¢) the consumer bellunder general anaesthetic; or d)
there is a significant risk of adverse effectstoadonsumer.

The definitions of “health care procedure” and ‘ltieaervices” in section 2 of the Act
and clause 4 of the Code are rather circular. nigalsibroad interpretation of the Act and
Code, it seems that the prescription of medicat®oioth a “health service” and a
“health care procedure” (since the latter phrasgefined to include “any provision of
health services to any person by any health careiqar”). Therefore Right 7(6)(d) of
the Code requires providers to obtain written cahse the prescription of medication
that will expose the patient to a significant refkadverse effects. It has been suggested
that complying with this requirement is very coroptied and onerous in everyday
practice.

In light of these issues, it may be timely to rewiezhen written consent should be
required under the Code.

2.3.5 Right to refuse treatment and the Mental HheAtt — Right 7(7)

Right 7(7) states that every consumer has the tm@hefuse services and to withdraw
consent to services. A District Inspector has régequeried whether Right 7(7) should
be amended to clarify the situation of consumerdeurcompulsory treatment orders
pursuant to the Mental Health (Compulsory Assess$aueth Treatment) Act 1992.

The right “to refuse to undergo any medical treatthes also protected under the New
Zealand Bill of Rights Act 1990 (section 11). Howevwhile the legal rights of a

patient to withdraw and refuse treatment are wsthldished in New Zealand, a
consumer’s right to refuse or withdraw consentdrvises can be overridden in certain
circumstances, notably under the Mental Health (@Qusory Assessment and

Treatment) Act 1992. Clause 5 of the Code recogrtisat the rights in the Code are not
absolute in stating that nothing in the Code “reggiia provider to act in breach of any
duty or obligation imposed by any enactment or enéy a provider doing an act
authorised by any enactment”.

2.3.6 Consent to the storage, preservation or ddeody parts or substances — Right
7(10)
Right 7(10) provides that any bodily substance®any parts removed or obtained in

the course of a health care procedure may notdyedstpreserved or used otherwise
than:

(a) with the informed consent of the consumer; or
(b) for the purpose of research that has received fhosal of an ethics
committee; or
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(c) for the purpose of a professionally recognised iguaksurance programme or
an external audit or evaluation of services thaunslertaken to assure or
improve the quality of services.

Cabinet approved this amendment of Right 7(10)0032° This was a controversial
change. HDC supported the amendment because oémmédthat the Right 7(10)
requirement for informed consent had, in some ¢dsedered valuable public research,
and audit and evaluation activities. The consuseonsent is still needed to the actual
procedure, such as the taking of the body partibstance. The intent of the amendment
was not to remove the need for consent, whichillsostrequired in the vast majority of
cases, but to allow for ethics committee approwalaaback-up or exception when
consent is problematic, and to permit certain #@s conducted for the purpose of
improving the quality of health and disability sees.

As a preliminary comment to this review, Women’'salfe Action, Auckland Women'’s
Health Council, and the Maternity Services Consu@auncil have suggested that there
is a need to reverse the change made to Right.7{t®y consider that consumers
should always be asked to give consent to the ugeio body parts and substances.

In practice, the exemptions from the informed comhsequirements under Right 7(10)
only apply in very limited circumstances. Ethicshouoittees considering a research
proposal are required to weigh the public intenestllowing for an exception from the
requirement for informed consent against the vémgng ethical principle of protecting
individual autonomy. Consumers also continue toefierirom the protection of the
other rights in the Code. For example, Right 7{@yles every consumer with the right
to make a decision about the return or disposangfbody parts of bodily substances
removed in the course of a health care proceduiders must comply with Right
1(3) and take into account the needs, values, ahefd of different cultural, religious,
social and ethnic groups, including the needs, esaland beliefs of; . Anyone
involved in research, audit or evaluation actigtise bound by the requirements of the
Health Information Privacy Code 1994 (the HIPE).

During the 2004 ! / 9
/ :™  0"65 $$
o1&
/ As a

preliminary comment to this review, the Ministry lgéalth suggested that the concerns
about how Right 7(10) is interpreted may be allaygdapturing expectations of how it
would be interpreted (similar to the commentarythe Health Information Privacy
Code), to provide providers, researchers and etmgsnittees with further guidance.

| welcome any comments on whether the Act or Coeleda amending to revisit the
rights and duties under Right 7(10) of the Code.

% CAB Min (03) 40/8, 8 December 2003. Right 7(163ygously provided: “Any body parts or bodily
substances removed or obtained in the course eélthhcare procedure may be stored, preserved, or
utilised only with the informed consent of the comer.”

The HIPC states that any information obtainedairrying out these activities must not be published
in a form that could reasonably be expected totifyean individual (Rule 11(2)(c)(ii)).
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Question 20

Do you think any of the above Code rights shoul@dended?

2.4  Aright to access to health services?

Section 20 addresses only the quality of servideveted and does not authorise the
Code to cover issues of access to services. ThesAdt concerned with which services
are to be funded by public funds, but with the duailf services that are delivered. The
issue of whether the Act should be amended to cageess decisions for disability
services is discussed below (in Appendix 5). Thaeefthis section focuses on the
possibility of the Act and Code including a generght in relation to access that would
include access to health services.

As a preliminary comment to this review, the HunRights Commission highlighted
that access to publicly funded health servicesiooaes to be an issue for many New
Zealanders and suggested that the Code shouldlaeluight to access health services
(New Zealand Action Plan for Human Rights: ManaeiTangata, HRC, Wellington,
2005). In surveys, health emerges as a leadingecorfor New Zealandef§. Their
concern is apparently less about the quality ofises, than about their ability to access
treatment or timely treatment when they or theinifg members need it.

During the consultation on the original Code, thees support for including a right to

acces$? However, the inaugural Commissioner interpretesl Alct as not authorising

the Code to include rights relating to access twises’® Thus, no right of access to
publicly funded treatment or to timely treatmenbr(fexample, within a specific

timeframe) was included in the Code when passesdpiesubmitters in both reviews of
the Code supporting change, neither Commissionar been persuaded since to
recommend amending the Act and Code to includglat of access to services or to
particular services free of charffe.

It is contentious whether access and funding isanegusticiable. Clinical judgements
about who to prioritise for treatment are generakyond the expertise of a judge (or
Commissioner), who is not well placed to make addat one individual receive a

For example, health ranked as voters’ top contethe run-up to the national election of 200 s
“Informed Choice: Analysing the real issues to hadters in the run-up to the electioiNéw
Zealand HeraldJuly 25, 2005, at A5, available_at www.nzheraiche

Some politicians did want access included inGbde. See, for example, Dianne Yates MP
Parliamentary Debates (Hansard), vol 543, 27 Sepwm 994 p 3758.

See R Stenf proposed draft Code of Rights for consumers aftheand disability services: A
resource for public consultatiofiDC, July 1995), pp 8 & 25.

See R StenfA review of the Health and Disability CommissioAet and Code of Rights for
consumers of health and disability services: Refithe Minister of Health October 1999DC,
1999), pp 13-15. A majority of submitters to th&20eview considered the Code should guarantee
a right to access services where services weradireinded; see R Patersénreview of the Health
and Disability Commissioner Act and the Code oh&idor consumers of health and disability
services: Report to the Minister of Health June2@8DC, 2004), p 21. No recommendation was
made to amend the Act or Code to create a new aiglitcess in the 2004 Review; see pp 20-2.
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treatment without knowledge of the competing claffmBesource allocation decisions
with consequences for the utilisation of scarceoueses are best addressed through
political accountability. It can also be difficuth work in matters of access in a rights
framework like the Code, since it makes little setwstalk about one individual’s right
of access to health services, in the context dakfiresources and the competing rights of
others to the same resouré@siowever, clause 3 of the Code would enable prasite
mount a defence as to why it has not been possibieeet a particular consumer’s right
to access a particular service. One possibility ldidne to include some form of limited
right to access services, without opening the dally to entitlements to access to
services generally.

Some overseas Codes or Charters do include ansaesgdement, although in practice
they are not legally enforceabfeThere is no evidence that including a right toessc
services would result in a high number of compkiabout access to services.
However, the New Zealand approach of separatingsacitom quality and safety in the
Code, and requiring transparency (such as throegitralised supervision of waiting
times)/® may well be preferable. The Code does supporrsparent and accountable
process for decision-making regarding access te, Gard the Commissioner can still
utilise the Code to advance patients’ interestsralation to access issues, as the
following case illustrates:

Opinion 04HDC139094 April 2006)

In this case, the Code was invoked to clarify #lative roles and responsibilities of specialists,
general practitioners and district health boardgriaritising patients accessing elective serviges.
The case concerned a patient who waited 22 mooths First Specialist Assessment (FSA) in
the public system, after being told that he wagnt@nd would be seen within several months.

2 SeeRe J (A Minor) (Child in Care: Medical Treatmefitp92] 3 WLR 507 (CA), p 517 (Donaldson
LJ), p 519 (Balcombe LJ); see aRos Cambridge District Health Authority ex partd 995] 1
WLR 898 (CA), p 906See alsdR (on the application of Pfizer Ltd) v SecretanGtdte for Health
(2002) 70 BMLR 219.
3 SeeSoobramoney v Minister of Health (KwaZulu-Na(d998) 1 SA 765 (CC), para 54. See J
Herring,Medical Law and Ethic§Oxford: Oxford University Press, 2006), p 19. S&®Re J (A
Minor) [1991] 4 All ER 614R v Cambridge District Health Authority, ex part¢1®95] 1 WLR
898, 906 (CA), LJ Bingham MR).
See the Australian Commission on Safety and iQualHealthcare (ACSQH)Australian Charter of
Healthcare Right¢July 2008), available at www.safetyandquality.oBge also the draft NHS
Constitution, which includes a right to access I®4S services, stated to be enforceable ultimately
by judicial review, and only an unenforceable Pketig provide convenient, easy access to services
within the waiting times set out in the Handbooktte NHS Constitution” (Department of Health,
Handbook to the NHS Constituti¢2008), pp 7 & 10). The South African Constitutigection 27(1)
provides: “Everyone has the right to access totheare services.” However that guarantee is
immediately qualified by a statement that the riggm be limited by scarce resources: “The State
must take reasonable legislative and other measwittsn its available resources, to achieve the
progressive realisation of each of these righteg &8lso, J Manning & R Paterson, “Prioritization’:
Rationing Health Care in New Zealand” (2005) 33 H.§B1.
> See, for example, Health Care Complaints CommiséilCCC) Annual Reports (www.nsw.gov)au
which report that complaints about access amouleistothan 10%of complaints to the HCCC.
See the Ministry of Health’s quarterly auditvediting times for elective services at all DHBs th
results of which are tied to funding; see www.malitghz/moh
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HDC found that the specialist owed a duty of cardghte unseen patient. When assessing a
patient for the purpose of prioritising him for dtment, and when assigning a priority to the
patient, a doctor exercises clinical skill and jedgent and is held to the standard of carg in
Right 4(1). In addition, patients are entitled ®ofdrovided with accurate information about hpw
long they may have to wait (under Right 6).

HDC also held that a DHB must appropriately man#dgewaiting lists. It has the primarny
responsibility for ensuring that patients and GRs given clarity about when a patient gan
expect to be seen for a FSA and, if booked, wheatritent will be provided. The DHB had a
duty to advise patients and GPs that either themgatould be seen for FSA within six months
or that the service is unable to do so, and aldmutoption of seeking private assessment [and
treatment. The patient had received no explandtoithe delay or about his options. A DHB
cannot simply leave matters to the specialist, kngwthat timeframes are not being met. The
DHB was held in breach of Right 4(1), as well as dluty of co-operation to ensure quality gnd
continuity of care under Right 4(5).

| welcome your comments on whether a right of acst®uld be included in the Code
and, if so, whether it should be limited (for exdem right to access publicly funded
services in a timely manner) — see Question 3.

2.5 Health information privacy

Right 1(2) of the Code states that every consunasr ‘the right to have his or her
privacy respected”. This right only covers privasyues “other than matters that may be
the subject of a complaint under Part 7 or Part 8@ Privacy Act 1993 or matters to
which Part 10 of that Act relates” (section 20(1)¢f the Act and clause 4 of the
Code)’” In effect, this means that the right to privacyRight 1 of the Code excludes
any matters that may give rise to a complaint urttier Privacy Act or the Health
Information Privacy Code (HIPCY.

The Health Commissioner Bill originally providedatithe Code must contain a right to
privacy and confidentiality of personal informatiGrbut that provision was amended in
the final Act to state that the Code could only teom rights relating to matters of
privacy that were not covered by the Privacy &cthus, from the outset the Code was
expressly prohibited from containing any rightsatelg to information privacy, which
was already regulated by the Privacy Act, passeg¢diar before the HDC Act.

The Code is thus restricted to protection of agués physical privacy (such as facilities
for undressing that preserve the patient’'s privacyhe manner in which a provider

" Part 7 of the Privacy Act 1993 addresses theipubgjister of private information; Part 8 covers

complaints of interference with privacy; and Pdrtdeals with information matching. The Privacy
Commissioner has a right to issue codes undemses€ of the Privacy Act 1993.

A breach of the HIPC is, pursuant to section 6he Privacy Act 1993, a breach of an information
privacy principle under Part 8 of that Act. The BlBoverns the collection, holding, use and
disclosure by health agencies of personal informnatélating to health.

The second reading of the Bill provided for @ade to cover the right for privacy and confidelitiia
of personal information; see Parliamentary Deb@#essard), vol 543, 27 September 1994, p 3736.
8 See section 20(1)(c) of the Act.
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conducts a physical examination of a patiéhtand does not apply to privacy or
confidentiality of health information. The Commizser has no jurisdiction over and is
obliged to refer a complaint alleging breach offaentiality (or the relevant part of it)

to the Privacy Commissioner as a matter more phppéthin the scope of her functions
(section 36).

Very occasionally, the Commissioner has taken mactio relation to what are, in
substance, complaints of breach of information gow It has been suggested that a
complaint may be retained by the Commissioner ésolution where “the information
privacy principle is only a minor aspect of the gdant and the other issues are
covered by the Codé® Although a sensible approach (as it is surelyhiea parties’
interests not to have the complaint split betweggnaies), it is not straightforward as a
matter of law. In some circumstances, a breachefluty of confidentiality can amount
to a breach of Right 4(2), “the right to have seegi provided that comply with legal,
professional, ethical, and other relevant standandss is possible because the duty of
confidentiality is both a legal duty under the Hedhformation Privacy Code and an
ethical duty imposed on most health practitiongrpinfessional codes of ethics. The
following case is an example of the overlap.

Opinion 01HDC0369117 May 2002)

This case concerned a GP (Dr A) who failed to aVier female patient that her test resuit
disclosed that she had contracted gonorrhoeaamhgtdling her only that she had a “bacterigl
infection”. Dr A’s partner in the practice (Dr Bjetted the woman’'s husband, who had
disclosed to Dr B that he had contracted gonorrlomean overseas trip, did not want his wife {o
know, but wanted her tested and if necessary ttedlihen the woman later discovered the trlie
nature of her condition, she asked Dr A if it waelly that she had contracted it from har
husband. Dr A replied that it was possible her hngbhad been unfaithful, but that the
condition could also be contracted through coniditt a contaminated toilet seat.

The Commissioner found that Dr A breached Righ® 4fd 6(1)(a) of the Code in not fully
informing the woman that she had gonorrhoea antikiay cause, and breached Right 6(3) i
misleading her that her husband could have caugihbrghoea from a toilet seat. It was note
that Rule 11 of the Health Information Privacy Cadsuld not have authorised Dr A to revea
her husband’s gonorrhoea status to her patient.

— 0 5

In respect of Dr B, the Commissioner found him nmedch of Right 4(2) of the Code for hig
handling of the confidential information about thesband’s gonorrhoea status. It was noted that
Rule 11(2)(d) of the Health Information Privacy @odould not have justified Dr B in revealing
to the woman her risk of exposure to gonorrhoem fher husband without first attempting t
counsel him and persuade him to make the discldsmself. The finding in respect of Dr B is
more problematic than that relating to Dr A (whiei squarely within Right 6 of the Code)
since the decision that Dr B had inappropriateciised the husband’s gonorrhoea status to|Dr
A involved the proper handling of Mr A’s health @mination and was therefore strictly an issye
for the Privacy Commissioner.

O

8 See, for exampl®irector of Health and Disability Proceedings v O#005] NZHRRT 3 (25
February 2005), anBirector of Health and Disability Proceedings v #005] NZHRRT 2 (25
February 2005).

8 See P Skegg & R Patersdedical Law in New Zealan@homson Brookers, 2006), para 2.6.2 note
62.
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Others issues with the current system include:

HDC may have jurisdiction on the basis that conftadity and compliance with
the HIPC are standards that providers must compthh wnder Right 4(2).
However, this seems an artificial means of circuntivigy the narrow definition
of privacy in Right 1(2) to determine the breachief Code.

A complaint alleging breaches of the Code but alseging a breach of privacy
of information must be split, so that the privaspect is referred to a different
agency (the Privacy Commissioner). This can defract seeing a complaint in
its totality.

Health practitioners who breach the duty of confiddity, a core ethical duty,
cannot be held accountable under the Code andriitydar by the Director of
Proceedings’ process before the Health PractitsoDésciplinary Tribunal.

In my view, the provision in the Act excluding imfoation privacy from being included
in the Code has prevented the preferable and mergble approach adopted for
complaints alleging breach of “the right to be fiieem discrimination” in Right 2.
There is a concurrent jurisdiction with the Chiefriian Rights Commissioner in respect
of these, meaning that the two Commissioners cam tonsult and decide on who most
sensibly should decide the complaint.

A simple solution would be to amend section 20({)©f the Act (and clause 4 of the
Code) to delete the exclusion of information priyaso that the right to have privacy
respected in Right 1(2) would extend to privacyirdormation. This would allow for
concurrent jurisdictions over complaints relatimghealth information privacy, and a
referral power between HDC and the Privacy Comrorssi in appropriate cases (as
there is for discrimination with the Human Righter@mission). Such a system works
effectively between the HDC and the Human Rightsn@dission under Right 2 of the
Code. It would remove the need to divide a consismamplaint where part of the
complaint involves an alleged breach of informatmivacy or where the provider's
conduct in relation to privacy is evidence of arpnafiessional attitude generally. The
rare exceptions to patient confidentiality currgmécognised by the general law, as well
as others that might develop in accordance withiesmlc change, could be
accommodated within the “reasonable actions” defdénlause 3 of the Code).

As a preliminary response to this review, the Rwywa&ommissioner queried the
desirability of shared jurisdiction, but suggesthdt the HDC Code may benefit from
amendment so that it “appropriately supplementgagsi rights in the sector and fills
gaps not well covered by the Privacy Act”. For epéan the Privacy Commissioner
suggested further controls on the handling of b@dyts or substances; specific
standards relating to physical privacy, includingrusion into solitude; and noted the
need to capture dignity, ethical and disclosureiesswhere there is no identifiable
patient information.

The Australian Law Reform Commission’s recent revigf privacy laws resulted in a
number of recommendations about health privacyudicg a proposal that the Privacy
Commissioner delegate the power to handle comglainter the Privacy Act to state
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and territory health complaint authoritiThe New Zealand Law Commission is
currently undertaking a review of privacy values;hinology change, and international
trends, and their implications for New Zealand f4win the report on stage one of this
review, the Law Commission stated that the censsle for health information is “to
achieve a proper balance between keeping persea#thhinformation confidential and
getting the right information to the right persanthe time when it is needed” (page 23,
para 76). The Commission noted that the deliveryheélth care raises complex
guestions about how to reconcile privacy and cemfichlity with the need to share
information for the benefit of the patient, or fine benefit of the wider society (page
204, para 8.78). While members of the health psddes are under stern ethical duties
of patient confidentiality to protect the informati about the patient they have collected,
they need to be able to communicate that informalietween themselves (page 205,
para 8.79). The Commission concluded that it was thitial impression that it “may be
worth considering designing a purpose-built headtbrmation statute that lays down a
clear framework as to the following issues” who ymgather personal health
information; who may use it, for what purposes, amder what conditions; how the
information may be communicated within the healystem, and subject to what
protections; how the information may be held, agdMbhom; and how information may
be used by health researchers (page 208).

In my view, issues of the confidentiality of, andcass to, health information are so
integral to the rights of health and disability \sees consumers that they should be
protected in the Code. | consider that it wouldhbational and sensible extension.

| welcome further discussion or feedback on thistena— see Question 4.

8 Australian Law Reform CommissioRor Your Information: Australian Privacy Law and d&tice
(May 2008) volume 3, chapter 60, pages 2013—-204da(60.54).

8 SeePrivacy: concepts and issues: review of the lawrifacy: stage ANZLC SP19, Law
Commission, Wellington, 2008). This report is ads@ilable on the Internet at the Law
Commission’s website: www.lawcom.govt.nz
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APPENDIX 3 — HEALTH AND DISABILITY SERVICES CONSUME R
ADVOCACY SERVICE

3.1 Overview

Part Il of the Act provides for an independent achcy service for health and disability
services consumers who wish to complain aboutlaged breach of the Code of Health
and Disability Services Consumers’ Rights. Consuaaocacy has proved to be a very
successful means of resolving complaints that appeaise no issues of exploitation or
public safety. Complaints suitable for advocacystaace may include:

complaints involving communication issues, inclglibeing given relevant
information;

complaints involving the attitude of the providerg( lack of courtesy and
rudeness);

complaints involving issues where the dignity andindependence of a
consumer have not been respected;

situations where there is an ongoing relationsk@fwben the parties and it is
important that a good relationship is maintaineg] agoing care situations);
complaints involving lack of co-operation among\pders;

complaints involving misunderstandings brought abthrough a lack of
understanding around cultural and social issues;

complaints involving a minor lapse in the provigestandard of care;
complaints about events that occurred prior tol{ 1996.

Consumers can access local advocates, who asaisttthclarify the issues giving rise
to a complaint and the options for resolving themptaint. Consumers are then
supported by advocates in raising the complainh wite provider in an effective
manner, usually through a meeting or correspondérits process allows consumers to
assert their concerns in a way that increases tbeiidence and allows them to achieve
direct and early resolution of their complaint.

From the provider's point of view, the advocacy qass allows the provider an
opportunity to understand the issues behind a campland to respond in an
environment that is less formal and stressful thaving the complaint investigated by
the Commissioner.

Sections 24 to 30 of the Act set out how advocaryises are to operate. In particular,
they deal with the appointment and functions of eector of Advocacy, the
establishment and operation of the advocacy sexand the functions of advocates.

3.2  Structure of advocacy services

The Act provides for the Commissioner to appoirieector of Health and Disability
Services Consumer Advocacy. The Director of Advgcas responsible to the
Commissioner for the efficient, effective, and emmical management of his or her
activities®® The functions of the Director of Advocacy are@et in section 25 as being:

8 Section 24(3).
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(a) To administer advocacy services agreements;

(b) To promote, by education and publicity, advocaayises;

(c) To oversee the training of advocates; and

(d) To monitor the operation of advocacy services, aémdreport to the
Minister from time to time on the results of thabmitoring.

In addition the Minister approves guidelines foe tbperation of advocacy services.
These guidelines are issued by the Commissitner.

The structural independence of the Director fromm@mmissioner was introduced into
the legislation both to protect the advocates’ inlacting on the side of the consumer
and the Commissioner’s impartiality when investiggtand mediating complaints.

Concern had been expressed in the developmengéssiaf the legislation that the

Commissioner’s position might be compromised if@dhtes operated directly under the
Commissioner’s control. By their very nature, adstes are not impartial but take the
side of the consumer. In contrast, it is essetttia the Commissioner remain impartial
and independent of both consumers and providers whesstigating complaints. The

decision was therefore made to place advocacy cesrvunder the control of an

independent Director.

The Act enables the provision of independent adwpesarvices to health and disability
services consumers through agreements enteredoyntbe Director of Advocacy on

behalf of the Crown. This is the contracting or ghaser—provider split which was
fashionable in the New Zealand health sector inl®@0s. The definitions of “advocacy
services agreement” and “advocacy services” inAbemean that the Director must
contract with independent advocacy service progid@rhis structure enables the
advocates to be “partial” in their support of tlemsumer, and protect the impartiality of
the Commissioner.

An advocacy organisation may exist and provideisesvindependently of HDC. While
those services may be delivered in any manneradwdtacy services agreement” under
the Act is a contract to provide advocacy serviees] it is negotiated and entered into
on behalf of the Crown. The Director of Advocacyshte responsibility for that
negotiation®’ The terms and conditions must require not onlynentical, but also
efficient and effective management, and the semviast operate in accordance with the
advocacy guidelines.

Initially advocacy services were provided by tepasate organisations, each covering a
different region of New Zealand. From 1999 untilOBOthere were three service
providers, and following discussion and consultaiio 2005, a tendering round in 2006
led to a contract with a sole provider who covéeswhole country (National Advocacy
Trust).

The advantages of having advocacy services pro\oglazhe organisation have been:

creation of national leadership and support rolgsimthe one service;
better access to a range of skills and expertisediossumers;

8  Sections 28 and 29.
87 Section 27.
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consistency of human resource policies and salaggsnwide; and
in theory, consistency of service across the cguatmore achievable.

3.3 Does the current structure of advocacy servibest serve the purposes of the
Act?

While there have been benefits with a sole providkrcore health and disability
advocacy services nationwide, there remain problevith the current contracting
structure. Accordingly, the Director of Advocacyshexplored other structures and now
wishes to consult on those.

In the first review of the Act in 1999, it was reesmended that advocates become
employees of the Commissioner, but with the obiagato act independently, in order to

offer a more centralised service. While some subioins supported the proposal,

particularly if it would streamline the service aptbmote consistency of high quality

advocacy services, some thought that the Diredtouls employ the advocates (rather
than the Commissioner). There were also some cosideat the community focus of

services would be eroded and that the roles of @ates and the Commissioner in
respect of receiving and resolving complaints cobktome further blurred. The

recommendation was not pursued.

In the intervening nine years, there have continoede challenges with the contractual
model for advocacy services. The service has beoamiealised and streamlined by the
recent shift to a contract with one national adeggarovider, so the questions now are
whether a contract mechanism is the best way t®aehndependence and whether the
advocacy service should be provided publicly owaely. It is therefore time to
reconsider the current contracting model, to carsidow best to ensure effective
independent advocacy services for consumers. Tlmsviag options are put forward for
consultation:

3.3.1 Option 1: Status quo — retaining the cortiracmodel

Current arrangement

The contracting model does allow the maintenancehef independent function of
advocates, who support consumers, separate frol@dhenissioner’s varied functions,
which include the impartial investigation of compla. It also allows the Director of
Advocacy to enter into contracts for specialist amhcy services (eg, for a particular
consumer group) as well as the core health anditityaadvocacy service. However,
under the current structure it is difficult for ti@irector of Advocacy to meet the
statutory requirements, and in practice the acadilitty arrangements are problematic.
Some examples of the problems include:

Quality assurance for advocacy services. The Qireat Advocacy has no role
in the recruitment, performance management or lisel of advocacy staff or
their terms and conditions of employment. This imasle it difficult to ensure a
consistent standard of advocacy services aroundoinetry.

Meeting the ethical standards expected of publicasgs. While the Director of
Advocacy is a public servant and the advocacy sesviare purchased with
public funds, the service is delivered by employeés private organisation,
who are not covered by Public Service Code of Conh@dmnd other rules and
policies established by the State Services Comamsgir the benefit of the
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public. The Director is also unable to delegate drider responsibilities to an
experienced advocacy manadfér.

Loss of control of public funds once transferredthhe contracted advocacy
service provider. An incompetent or unethical pdevi of advocacy services
could apply funds wrongly, and intervention vialaim for breach of contract
may not be timely enough to preserve all funds. S&vice and resources are
accumulated by the private organisation, rathen thetained by the public
service.

Unnecessary layers in the management and admtiostraf service delivery,
resulting in inefficiencies.

Within the current contracting model there are offwssible variations, which have not
been implemented to date. The Director of Advocaggports consultation on these
proposals:

Renewable contract arrangements with preferred iolerg

In negotiating and entering into core advocacy iseragreements to date, the Director
of Advocacy has operated a tendering round andssdgroposals. As noted above, the
last round resulted in a single contract for s@awiwith the Nationwide Advocacy Trust.

This option would have the Director identifying aeferred provider(s) for core
advocacy services, so a regular tendering roundidvoat be required. This would
provide certainty for a provider such as the Natlokdvocacy Trust and reduce the risk
of challenges to tendering decisions.

Because of the specialist nature of the core adyosmrvice there are not other
contestable providers ready to provide even a cosys service. This reality was
clearly revealed during the last tendering rountiere significant set-up expenditure
would have been required for any new providerske on such a role.

This approach, however, would have the same limitatof a contracting relationship.
This could also be problematic if a future Direcianted to take a different contracting
approach, as this would be contrary to the expeciabf the preferred provider/s.

Contracts with individual advocates

While it has never occurred, it is possible witthie existing statutory framework for the
Director of Advocacy to contract on behalf of theo®n with individual advocates to
provide advocacy services. Each contract wouldnoedividual “contract for services”.
The advocate would be an independent contractas. ishdifferent from an employee,
who has a “contract of services”. Consideration Mooneed to be given to the
responsibility under the contract for hire of offispace and products, IT, telephones and
SO on.

8 Section 68(5) only allows the Director of Advogawith the prior approval of the Commissioner, to
delegate to any person holding office under the @dssioner.
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3.3.2 Option 2: Advocates as HDC employees

One option would be for advocates to be HDC emmsyd& his would resemble the
current structure of the Director of Proceedinghpvieads a small proceedings team.
Like the Director of Advocacy, the Director of Peatlings is an employee of the
Commissioner and is an independent statutory offresponsible to the Commissioner
for the “efficient, effective, and economical maeagent” of his or her activities, but not
responsible to the Commissioner in exercising tbegrs, duties and functions of the
role (section 15). Recruitment and managemente§taff is undertaken by the Director
of Proceedings, with appointment of staff approlsgdhe Commissioner, as employer.
The current proceedings team operates independeitiiyn the Wellington office of the
Commissioner. All the team’s corporate support ises/such as payroll, IT, telephone,
photocopiers and stationery are provided by HDG Director of Proceedings reports
that this system has worked well.

Features of this model would be that the DirectbrAdvocacy would have direct
involvement in ensuring the quality and consisteoicgervice, particularly in relation to
recruitment and management of personnel, and tbe uwge of resources.

An amendment to section 25 (“Functions of DirecbdrAdvocacy”) to include the
recruitment and management of staff as statutargtions of the Director would rectify
the position by making those tasks independenthef @ommissioner, subject to the
statutory accountability for the efficient, effecti and economic management of
advocacy. Although the Commissioner could legitehat have input into the
employment of advocacy personnel, he or she wooldbe able to interfere in the
recruitment and management of staff. The curremtraoting provisions in the Act
would be repealed.

It might be argued that, as the advocates wouleérployees of the Commissioner,
there is potential that the independent functiorad¥ocacy would be compromised.
However, in practice, this has not been an issué¢hi® Director of Proceedings. HDC
has provided corporate support services to thecireof Proceedings and her team (all
of whom are employed by HDC) but the Director masatheir workload independently
of the Commissioner.

This option may be seen to combine a simple wagnsiuring a consistent quality of
service, with appropriate accountability (albett fimdependent functions).

3.3.3 Option 3: Independent Office of Advocacy adkiocates as employees

A third approach is based on the model of the @f6€the Human Rights Proceedings
(OHRP) under the Human Rights Act (section 20). Dieector of Human Rights
Proceedings is appointed by the Governor-Generlhaads the OHRP. The Director
employs staff directly (Schedule 2) and the legisiaspecifies that they are to “help
him or her to exercise or perform the functionsyers, and duties of the Director under
this Act”. Although part of the Human Rights Comsian, the Director of Human
Rights Proceedings and his or her staff are reduiceact independently from the
Commission. While not a Crown Entity, certain pgiwns of the Crown Entities Act
apply to the Director of Human Rights Proceedings.

Like the existing arrangements between the indep@nDirectors and the Health and

Disability Commissioner, the Director for Human Rig Proceedings is responsible to
the Chief Human Rights Commissioner for the effitjeeffective and economical
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management of his activities. Adopting a similarangement for the Director of
Advocacy would have the same advantages as Optjowhide maintaining the
independence of the advocates from the Commissidneaddition it would provide
some distance from the Commissioner in the cas@ ebmplaint about advocacy
services.

Adopting this approach may necessitate a chantieetoay the Director of Advocacy is

appointed (to appointment by the Governor-Gene¥dhereas the Commissioner and
Deputy Commissioners are appointed by the GoveBwreral, the two independent
Directors are currently appointed and employed lyy €Commissioner (section 24).
Consideration would then need to be given to whethe Director of Proceedings

should be appointed in the same manner. This dowulnlve a lengthy official process

and would add further complexity to the governaamangements for the Office of the
Health and Disability Commissioner.

3.3.4 Role of National Advocacy Trust

Pursuing either option 2 or 3 poses important gorstabout the future of the existing
National Advocacy Trust which was created spedifidar the purpose of providing the
advocacy service for the Director. The current @mit between the Director of
Advocacy and the National Advocacy Trust expires 3th June 2011. The Trust
members have shown a strong commitment and dealictdithe advocacy service and
have a long history and knowledge of the servideylmust clearly share the credit for
the success of the service and the high regardwihibh it is held. In addition, as the
current employer of the advocacy personnel, itmipartant that the Trust has an active
role in any transition of the service to a diffdrarrangement.

Community input is a valuable way to keep the adegcservice relevant and on track.
This could be achieved by a national advisory greuth links to the community
generally, and with input from specific communitesh as Mori, Pacific peoples and
rural communities. The experience and knowledgeth& existing national trust
members makes them well placed to continue in anwamity advisory and liaison role
rather than an employment and governance one.

| welcome your thoughts on whether the current remting model for providing
advocacy services is appropriate. If not, whichihe&f two alternative options identified
above do you support and why? See Question 5.
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APPENDIX 4 — DIRECTOR OF PROCEEDINGS

4.1 Role of the Director of Proceedings

One of the options available to the Commissionethatend of an investigation is to
refer a provider to the Director of Proceeding® (Birector), an independent statutory
officer appointed under section 15 of the Act. Upaeeiving a referral from the

Commissioner, the Director must decide whethernsiitute proceedings against the
provider. Although the Director may provide reprs¢gion or assistance to
complainants in any forum (eg, a court, tribunalquiry), the primary focus is on

proceedings in the Health Practitioners Discipyndirribunal or the Human Rights

Review Tribunal, and sometimes both.

The Health Practitioners Disciplinary Tribunal heeaharges of professional misconduct
against registered health practitioners. This idetu medical practitioners, nurses,
midwives, dentists, chiropractors and pharmacists.

Where the health provider is not a registered hegadactitioner, the Director may file
proceedings before the Human Rights Review Trihurdbn-registered health
practitioners include providers such as counsellomsassage therapists and
acupuncturists. Action may also be taken againdidsosuch as rest homes and District
Health Boards as well as against a registered healbfessional (whether or not
disciplinary proceedings are also brought). Unlilke Health Practitioners Disciplinary
Tribunal, the Human Rights Review Tribunal hasbever to order the provider to pay
compensation to the aggrieved person. However,usecaf the limitations imposed by
ACC legislation, compensatory damages are availatilein limited circumstances.

Under section 44 the Commissioner may not referogiger to the Director unless the
provider has been given an opportunity to commenthe proposed referral, and the
Commissioner is required to have regard to any cemisnfrom the provider, as well as
the wishes of the complainant/consumer and the@urtéerest.

Where the Commissioner has found a breach of thie ®at does not refer the matter to
the Director, or where the Director decides notirtstitute proceedings before the
Human Rights Review Tribunal, an aggrieved persagy personally bring proceedings.
This does not apply to disciplinary proceedings,clwvhmay be issued only by the
Director or a professional conduct committee apigaifby a registration authority.

4.1.1 Referral to the Director of Proceedings

As a preliminary comment to this review, the Diogcdbf Proceedings pointed out that
section 14(1)(f) does not specify that the Commmssi must have undertaken an
investigation before referring a provider to theedtor of Proceeding8.It is suggested
that the Act should be amended to clarify that @@mmissioner can only refer a
provider to the Director of Proceedingfter undertaking an investigation (ie, referral
pursuant to section 45(2)(f)).

89 Section 14(1)(f) states: “To refer complaintsjrmestigations on the Commissioner’s own initiativ
to the Director of Proceedings for the purposeedfiding whether or not any further action should be
taken in respect of any such breach or allegecchréa

55



4.1.2 Action by Director of Proceedings withoutereél

From time to time a complainant has approached Divector for assistance or
representation where there has been no referréthdoyCommissioner. Because section
47 appears before section 49, it is not surpridiag)there has been an expectation that it
may operate without a referral, but the Directas Haclined to be involved in any such
proceedings, on the basis that a referral fromGbemissioner is required before the
Director can exercise any of the powers and funetiender section 49 of the Act. This
decision has been based on interpretation of fa&areship between sections 47 and 49.
A number of factors support this interpretatiorgluding the fact that the powers of the
Director are contained in Part IV of Act, which entitled “Complaints and
Investigations”, and are under the sub-headingé$tigations by the Commissioner”;
there is no express “function” in section 49 confgy upon the Director a power to take
any of the actions contemplated by section 47 endhent of a non-referral from the
Commissioner; and the amended section 51 makesefavence to the aggrieved
person’s ability to seek representation from thee@or.

In addition, it is clear that there is no power pioovide representation or issue
proceedings in the Human Rights Review Tribunatpant to section 47. It is apparent
that the use of the word “tribunal” does not rdtethe Human Rights Review Tribunal.

This is because wherever the word “tribunal” appearsection 47, it has a lower case
“t”. Pursuant to section 2 of the Act, “Tribunaliith a capital “T” refers to the Human

Rights Review Tribunal, and in sections 50 to & Human Rights Review Tribunal

when referred to as “the Tribunal” always has atedpr”.

This gives rise to the question whether, in falbg public should be able to make a
direct approach to the Director of Proceedings. Ohéhe Commissioner’'s functions
under section 14(1)(f) of the Act is to “refer cdaipts, or investigations on the
Commissioner’s own initiative, to the Director ofoeeedings”. On first reading, it
appears to be saying that the Commissioner may ra@fecomplaint without an
investigation taking place. Yet the basis of refeto the Director is set out in sections
44 and 45. The referral takes place after an ifyegsbn, and there must be consultation
before the matter may be referred. Clearly, thaérgigon in section 14(1)(f) is between
a “complaint” and a Commissioner-initiated inveatign where there has been no
complaint. In either case, it is clear from thesfgbrovisions of the Act that there must
be an investigation prior to referral.

The practical difficulty with other interpretatiolig, that the Commissioner may refer a
complaint without investigation, or that the pubtiay make a direct approach to the
Director of Proceedings) is that it would precludee entire complaints and
investigations process, under which the Commissidres a considerable range of
options. In contrast, the Director has no powelinteestigate, mediate, or refer the
complaint to the provider or any other body, and imsufficient resources to do so. If
complainants were able to submit complaints diyectb the Director, the
Commissioner’s role under this part of the Act vebbe duplicated, but not the range of
powers.

The Director of Proceedings has recommended amantdmeections 47 and 14(1) of

the Act to make it clear that any powers or funtsiof the Director arise only on
referral after investigation.
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Question 21

Do you agree that section 47 should be amendedlaiafycthat the Director of
Proceedings may take action only upon referral floenCommissioner?

4.1.3 Ability to obtain further information

Section 62 provides the Commissioner with the paweequire information (that may
be relevant to the subject-matter of the investgdt and summon a person to
examination under oath. The Director of Proceedings no power to do this. The
referral to the Director takes place once the itigaBon has been completed. Because
the Director’'s powers and functions are independeet Commissioner and his staff are
no longer involved in the matter. Once a charge besn laid, the tribunals may
subpoena information on the application of a pabty, sometimes this information is
important in the consideration, under section 49vbether to take action in the first
place. Therefore, during the period from refermathie Director of Proceedings until a
charge or statement of claim is filed, there ippwer under the HDC Act, or under any
other act, to compel the production of information.

The need for further information may arise in salv@ircumstances. The Director, in
undertaking an independent review of the investigatmay consider a certain piece of
information highly relevant in deciding whether lay a disciplinary charge against a
provider. The Commissioner may not have neededatder to form an opinion that the
Code has been breached, but it may have more isgmife in satisfying the Health
Practitioners Disciplinary Tribunal that there hbsen conduct that amounts to
professional misconduct and warrants a disciplinaanction. The focus of the
Commissioner’s investigation is not on preparafmmlitigation.

Sometimes further information is obtained that mer”ain other issues into a different
light. An allegation found by the Commissioner tmbe proven may later appear more
capable of proof, yet there are limitations on Dieector of Proceedings’ ability to
explore it further®

The Director of Proceedings considers that it wdaddiseful if he or she were given the
same investigative powers as the Commissioner Herperiod from referral until a
decision has been made under section 49 to issyep@teedings. Sometimes the
Director decides to lay a charge in the Health fracers Disciplinary Tribunal and
puts on hold the decision regarding Human Rightgid®e Tribunal proceedings. It is
recommended that any ability to require informatwould end at the time of the first
decision under section 49. The additional powetsddbe included in section 49.

Question 22

Should the Director of Proceedings have the sameemoas the Commissioner ungder
section 62 until a decision has been made pursaasction 49 to issue proceedings?

% If the Director of Proceedings is consideringsuiing a matter that was not the subject of a breach
finding by the Commissioner, the Director must atseghe rules of natural justice and allow the
provider an opportunity to respond.
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4.2 Human Rights Review Tribunal proceedings — $5-58

4.2.1 Direct action in the Human Rights Review uinil

Section 51, enacted by the HDC Amendment Act, Inasngaggrieved persons greater
access to the Human Rights Review Tribunal, by lamgla claim to be made where the
Commissioner has formed an opinion that the conssmights have been breached but
has not referred the provider to the Director afdeedings, or where a referral is made
but the Director does not issue proceedings irHim®an Rights Review Tribunat.

This proposal was strongly opposed by many healbtpioner groups in submissions
and through the media. Some legal commentatorede@rwould result in a surge of

litigation. This has not been the case. To date, featters have been taken to the
Human Rights Review Tribunal by a complainant, eathan the Director.

Because the Act requires the Human Rights Revielwuial to have regard to the
findings and penalty imposed in disciplinary pratiegs’? the Director of Proceedings
may decide to issue a disciplinary charge againsgsstered practitioner, but put on
hold the decision regarding Human Rights Reviewdmal proceedings, pending the
outcome of the disciplinary charge. It is also gassthat the Director could delay for
other reasons. Where the Director has not yet maadecision about proceedings, it is
not clear under the current Act, at what pointauld be shown that the Director has
“failed” to bring proceedings. The Director of Peecings has raised this question
because delay on the part of the Director couldehagverse consequences for the
claimant under the Limitation Act, the details diieh are discussed below.

Question 23

Should the Director of Proceedings have to makee@swn to issue Human Rights
Review Tribunal proceedings within a certain tinaefie, after which point the Director
might be deemed to have “failed” to bring procegdih

On occasion, the Director has issued Human Rigbtsel Tribunal proceedings, then

re-evaluated and decided to withdraw. The aggriepedson cannot then bring

proceedings. Yet if the Director of Proceedings haatle a decision declining to issue
proceedings in the first place, the aggrieved pergould have been able to make his or
her own claim. In reality, the decision to withdrasvusually based on prospects of
success, and the Director's desire to minimise amgts awards against the

Commissioner should the claim not succeed. Suchcssidn is made in consultation

with the aggrieved person, and so the likelihood ofaim then being brought is slim.

Question 24

Should an aggrieved person be able to bring pracgedwhere the Director of
Proceedings has decided to withdraw a claim, oers®s an initial decision to issue
proceedings?

%1 Section 51.
92 Section 54(5).
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4.2.2 Limitation periods for bringing proceedings

For some years now the Law Commission has beeawewy and consulting on reform
of the Limitation Act 1950, which limits the timeitvin which claims may be brought in
court following an event that gives rise to a claifhe effect of the current limitation
legislation is that, in cases of bodily injury, @auct proceeding must be brought within
two years from the date on which the claimant becaware of the damage and, in all
other cases, six years. Because the earliest abimhich aggrieved persons can access
the Human Rights Review Tribunal is once an HDGestigation has been completed,
the aggrieved person (who has been through thestigetion) is disadvantaged
compared with a prospective litigant in anotheisgiction, who effectively has an
“entitlement date” from the time the acts or omossi occurred, with a limitation period
commencing then. At this stage it is expected éingtamendment to the Limitation Act
will continue to contain rules of general applicati and special limitation rules
contained in specific Acts will continue to prevalil

The Director of Proceedings has recommended teaf\th be amended to provide for a
period of limitation in relation to Human Rights ®Re&w Tribunal proceedings, with the

limitation period running from the time the Comnigseer finds that the Code has been
breached. This is on the basis that no one hadgheto bring proceedings until there

has been a breach finding. This contrasts withathgr litigant who can bring a claim in

a court as soon as the damage arises.

Question 25

Should the Act be amended to state that any limaitgteriod under the Limitation Act
should start to run from the date on which the Cassimner finds a breach of the Code?
If so, how long should the Director of Proceedingsndividual person have to bring a
claim once the Commissioner has found a breach?

4.2.3 Aggrieved person

The term “aggrieved person” is not defined in thet. At has been the source of some
litigation. Prior to amendment by the HDC Amendméwt 2003, the words first
appeared in section 49, where, in deciding whethé&sue proceedings, the Director of
Proceedings was obliged to:

“have regard to the wishes of the complainant ifif)jaand the aggrieved person (if not
the complainant) in relation to that matter”.

Since amendment to the Act, that function has nbiftesl to the Commissioner. The
term now first appears in section 43(2) where tlen@issioner must advise relevant
persons of the outcome of an investigation. Relepansons include any complainant
and “any person alleged to be aggrieved (if notcmplainant)”. “Aggrieved person”

no longer appears in section 49, but it continodset used from section 50(4) of the Act
onwards in relation to proceedings before the Tnabu Where proceedings are
commenced by the Director:

‘... neither the complainant (if any) nor the aggddwerson (if not the complainant)
shall be an original party to, or unless the Traduwtherwise orders, join or be joined in,
any such proceedings”.

59



In sections 50 to 58 of the Act, which deal witloggedings before the Human Rights
Review Tribunal, there is no reference to healthdisability services consumer. This
contrasts with the terminology earlier in the ARather, the term “aggrieved person” is
used. Section 52(2) prevents claims for damagé®i(dhan punitive damages) arising
out of personal injury. Such damages are barrechwl@med by “any person” who has
suffered “personal injury”. In this context, the mie “aggrieved person” or “consumer”
are not used.

Hansard’s Parliamentary debates do not assistiénpiretation of the words “aggrieved
person” in the HDC Act or the Human Rights ComnuasAct 1977, which preceded
the Human Rights Act, where the term “aggrievedpet is used.

In Director of Proceedings @'Neil,”® the High Court interpreted “aggrieved person” as
including non-consumers, where the Director claimm@aot on behalf of the deceased
baby but on behalf of both parents, where the nmdthd been a consumer of midwifery
services. In accepting that the parents had a alaigker s 57(1)(c) as they were “persons
aggrieved”, the High Court noted, “There can bdearcdistinction between a ‘person
aggrieved’ and a person who has suffered persofalyi’®* In Harrild v Director of
Proceedings® the Court of Appeal left open the question whetherfather, in a case of
negligent obstetric care, could claim damages agygrieved person.

The Director of Proceedings has successfully ardiegdre the Human Rights Review
Tribunal that the term includes, but is not limitea a health or disability services

consumer and should not be interpreted in an unchstyictive manner. In response to
concerns that this would open the floodgates aggliion, the Tribunal observed:

[56] In this case, the Director will have the burdef establishing that there is a
sufficient connection between the alleged breacthefCode and the harm (to use a
general word encompassing all of the differentdsssontemplated by s.57) suffered by
the parents so as to justify a finding that theepte were aggrieved by the breach.

[57] There are no hard and fast rules, but obviotise more distant the relationship
between someone who has suffered at the handheslén care provider and the person
claiming to be aggrieved, then the more difficulill be to establish a grievance which
will justify an award of damages.

The Director of Proceedings has suggested thatitlefi of this term would be useful in
deciding whether or not to institute proceedingmHuman Rights Review Tribunal.

Question 26

=

Should the term “aggrieved person” be defined? &haube limited to health ¢
disability services consumers?

% [2001] NZAR 59.

* |bid, para 20.

% [2003] 3 NZLR 289.

% Director of Proceedings v Marf8005] NZHRRT 37 (23 December 2005). The Tribundksision
was the subject of an unsuccessful applicatiofuiicial review in the High Courtylarks v
Director of Health and Disability Proceeding®008] NZAR 168 and an appeal will be heard by the
Court of Appeal in February 2009.
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APPENDIX 5 — DISABILITY SERVICES CONSUMERS’ RIGHTS

The recent Social Services Select Committee “Inqumto the quality of care and
service provision for people with disabilities” éttDisability Inquiry) highlighted a
number of issues relating to how disability sersicensumers’ rights are protected. In
light of this, HDC is canvassing the level of sugidor a change in legislation that will
enable HDC to better serve people with disabilitesee Question 2 above.

51 Select Committee report

The Social Services Select Committee (the Seleatr@ittee) has recently reported on
the Disability Inquiry’” The report contains a number of recommendationsdov the
quality of care and service provision for peoplehwdisabilities could be improved. In
relation to advocacy and complaint processes, thrarflittee has recommended to the
Government that it?

Investigate the appointment of an independent disabommissioner, possibly
within the office of the Health and Disability Conssioner. Any required
legislation should also expand the areas the cosiomer may examine to
include, for example, access to services and iddali funding issues. The
commissioner should be responsible for considedisgbility issues in relation
to health, education, social development, and Imgysiand promote the
recognition that disability is a fact of life andtrprimarily a health matter.

Implement legislative change to strengthen and mckpdahe scope of
Government-funded advocacy and complaints servitms people with
disabilities. This should enable the independersalallity commissioner to
oversee access to disability services.

Make it possible for complaints about disabilitypart to be lodged verbally, to
improve access for people with disabilities.

Establish an independent process for reviewing ighdlecisions made by
Needs Assessment and Service Coordination orgamisaand the Ministry of
Health.

Require the disability commissioner to establighr@cess for checking that his
or her recommendations have been acted upon.

5.2 HDC'’s perspective

In HDC's submission to the Select Committéeye highlighted certain areas of concern
about the quality of disability services as highted in complaints to the Office, and the
fact that HDC is limited in what action can be takeecause many complaints received

" Inquiry into the quality of care and service prawisfor people with disabilities: Report of the &dc

Services Committe€orty-eighth Parliament (Russell Fairbrother, igggrson, September 2008),
available at www.parliament.nz/en-NZ/SC/Repdfsability Inquiry Report].

Disability Inquiry Report, pages 36-37.

Available at www.hdc.org.nz/publications/subrmisesi
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about disability services are outside the Commigsis jurisdiction:®® Furthermore,
few complaints received by HDC are specifically atbdisability service provision.

The most common reason for complaints about disalsiérvices being outside HDC'’s
jurisdiction is that the concerns relate to acaastinding of services (rather than the
quality of the service provided). Others are owtsad jurisdiction because they do not
involve a health or disability service. In order #DC to have jurisdiction to consider a
complaint in accordance with the Act and Code, ghewust be a disability services
consumer, a disability services provider, a disgbslervice, and an apparent breach of
the Code. Definitions of all of these terms arenfbin sections 2 and 3 of the Act. It is
worth noting that the definitions of “disability rstces providers” and “disability
services consumers” in the Act are relatively braad inclusive.

Here is an example of how disability services amedéd or decisions about access to
goods or services result in poor quality services.

A mother of an adult woman living in a resident@mme was concerned that she hHad
been told by the service provider and an auditat ber daughter would no longer be
able to come and stay with her at weekends, detptéact that her daughter enjoyed
doing so. The reason given was that having her ldaughome would affect th
provider’'s “bed-night” funding levels and therefaiee would only be able to have her
daughter at home for a total of 21 days per year.

This example illustrates that the way a serviciigled can conflict with the needs of

individual consumers (potentially in breach of Rigl3) of the Code, the right to have

services provided in a manner consistent with hieey needs). Consumers also report
that time pressures sometimes mean that provideestcdo not provide services that
respect the consumer’s independence, as requirigby 3 of the Code, but instead do

tasks themselves rather than take the time tothelgonsumer be more independent or
retain his or her independence.

However, if the reason for the services being mlediin a manner that is inconsistent
with the consumer’s needs is that the funding meguihe service to be provided in that
way, the provider will often have taken reasonaatons in the circumstances in light

of their resource constraints (meaning that thexe ot acted in breach of the Code; see
clause 3 of the Code). In these circumstancese tiseno apparent breach of the Code
and therefore the Commissioner has no jurisdidbaiake action.

The explanation that consumers and families ofemeive for reductions in support is
that the funding has gone. Disabled consumers lagid families often find it difficult
obtaining adequate information to allow them to ensthnd the process for needs
assessments, reviews and funding. There appeab® ta lack of information and

19 From January 2000—-August 2006, the Office ofHiealth and Disability Commissioner received
192 complaints about disability services, 34% ofalitwere outside jurisdiction. Other decisions
made on complaints were: no further action beikgriaon the complaint (23%); referral to
Advocacy (13.5%); Resolution, other than Advocacysually by provider response (11%); referral
to another agency (5%); investigation (2%).
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ongoing, meaningful dialogue with disabled consumadrout rationing and prioritisation
of resources. The advocacy service often assisisucoers concerned about the lack of
information and explanation when changes are mades#bility services.

Here is an example of a complaint that technicadlgites to access to services or goods
for a disabled consumer, but also raises qualiseofice issues:

A father of a disability consumer approached HDGnpletely frustrated by his
experience of moving from one District Health BodniHB) area to another. His adul
son, whom he cares for at home, uses a wheelchas, physical and intellectua
disabilities, is incontinent of urine and faecas] das communication difficulties. Prio
to leaving his home town he communicated with tees DHB to organise a supply of
incontinence pants. The father was specific abbat dize and absorbency required
(large with thick absorbency), yet it took six mastto get the correct pants. This wgs
also an infection control issue.

The father felt that if he had been provided witformation on the process for applying
for incontinence pants across DHB boundaries, hddvoave been saved a great deal pf
expense, time and energy. He also found it diffitmlunderstand why the system in the
second DHB area was so cumbersome, when applyingdontinence pants had been fa
straightforward process with the previous DHB. Hented to know why there was not a
standard process for all DHBs.

5.3 Extension of jurisdiction?

The issues identified by the Disability Inquiry giggt that it is necessary to explore
whether disability service consumers would berfedin extending HDC'’s jurisdiction
in relation to disability. A separate issue is wWigetthe responsibility for handling
complaints about disability services should remaith HDC, or whether a separate
Commissioner (or other agency) should take over.

The Select Committee suggested that the areas abilitiy Commissioner could
examine be expanded “to include, for example, act®services and individual funding
issues”, and should be responsible for “considedisgbility issues in relation to health,
education, social development, and housing, anangtjing] the recognition that

disability is a fact of life and not primarily adléh matter”%*

Currently, the Act and Code do not cover how sewiare accessed or funded. The
Code is confined to covering the quality of servidelivered. The Act does not
specifically authorise the Code to cover issuesacfess to services (section 20).
However, while it may beltra viresto include an access right for consumers generally
such a right in respect of disability services eoners (who commonly experience acute
difficulties accessing disability services) may bble to be included in the Code
pursuant to s 20(2)(a) of the Act.

Interestingly, the Act does not define “disabilitygut merely refers to a “person with a
disability”. | note that there are differing opini® regarding how a disability should be

101 pisability Inquiry Report, page 36.
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defined, influenced by the “medical model” and ‘isbanodel’!®? The definition of
“disability services consumer” is somewhat restreetin who it covers. For a person to
fall within the definition of “disability servicesonsumer” under the Act, the disability
must reduce his or her ability to function indepemtty and mean that he or she is likely
to need support for an indefinite period. Therefeoeneone with a temporary disability
(such as a broken leg) does not fall within theirdgbn of “disability services
consumer”. This is more restrictive than the dgbn in the Human Rights Act 1993,
which does not include any severity or temporatriggns (section 20(1)(h)). Given
the focus on how concerns about disability servaresdealt with, it may be timely to
review the definitions under the Act relating tsability (see above, Appendix 1, 1.1
“Definitions”).

The suggestion to extend a Disability Commissiangrtisdiction to consider disability
issues in relation to education, social developmand housing would involve a much
greater modification to HDC'’s role. In our submdssio the Inquiry, we pointed out that
a significant amount of the disability work carriedt by advocacy is actually outside
jurisdiction but is done because it is no one slsesponsibility, and to provide a
holistic approach for consumers where aspectsesf tomplaint are within jurisdiction.
Although it would be beneficial for consumers tosédhis existing practice validated,
advocacy services are currently not funded for lbneeder scope of work, which cannot
be systematically carried out at the expense @ advocacy services.

The Select Committee also recommended legislatramge “to strengthen and expand
the scope of Government-funded advocacy and coniplaervices for people with

disabilities. This should enable an independentalRidy Commissioner to oversee

access to disability service¥?

Possible options for extending HDC's jurisdictiam rielation to access to disability
services include:

A right for disability services consumers to reeethe services the consumer
has been assessed as needing. This would effgcamable the Commissioner
to review access decisions only once a needs assesfias been completed
and approved.

Enabling the Commissioner to review any decisionuakaccess to disability
services.

| would welcome further discussion and feedback vdmether the Act should be
amended to extend the Commissioner’s jurisdictiorelation to disability services.

102 New Zealand Disability Strategy: Making a worlddifference(Ministry of Health, April 2001),
page 7. The New Zealand Disability Strategy stttesdisability “is the process which happens
when one group of people create barriers by desigaiworld only for their way of living, taking no
account of the impairments other people have”. elmx, the Disability Strategy recognises that
individuals have impairments (physical, sensoryralogical, psychiatric, intellectual or other
impairments), and that disability relates to theliaction between the person with the impairment
and the environment. The Human Rights Act 1993nitafn of “disability” includes “physical
disability or impairment” or “any other loss or alsmality of psychological, physiological, or
anatomical structure or function” (section 20(1)(h)

103 pisability Inquiry Report, page 36.
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Question 27

Do you suggest any amendment of the Act in relaiotme Commissioner’s jurisdiction
over disability services?

5.4  Accessibility of complaints process

There are often additional hurdles that disablessamers must overcome to submit a
complaint, including the need for support in brmgithe complaint and to distance
oneself from full-time service providers. Howevéne Act does allow consumers to
make complaints verbally. Oral complaints can beden@y telephone to the 0800
number, by visiting the HDC offices in Auckland Vfellington, or by communicating
with an advocate. The more significant issue is liheted range and number of
disability support services, which means that corexg are often reluctant to complaint
fearing that they will face repercussions for caanmihg (such as having to move to an
even less desirable service provider or losingstwice altogetherf* This may be a
crucial reason for HDC receiving few complaints atbdisability service provision.

Advocacy offers the best solution for many consuwmier this situation. The recent
increase in funding for the advocacy service habled better access to advocacy for
vulnerable consumers, particularly those who findifficult to contact an advocate or
make a complaint themselves. The advocacy prot¢sssmeludes a focus on rebuilding
relationships, which is important for consumerseasidential facilities and for those for
whom there is only one specialist in their regidavocates now regularly visit all
disability homes and facilities (including rest hesh allowing consumers to form an
ongoing trusting relationship with someone whagependent and who can raise issues
on their behalf. However, more advocates are nedfdélate service is to be more
proactive about assisting disability consumerstiq@darly in light of the number of
consumers with limited ability to speak up for tlemtves, many of whom are totally
reliant on others for all their daily needs. Cuthgadvocates make at least one contact
every 12 months with every disability facility, asduld achieve more frequent visits
with additional resourcing.

The Commissioner’s Office has undertaken a numibenitatives in recent years to
make the Code more accessible to people living wittisability, and their wmau.
Some of these educational initiatives are outlinbdve’®® Another programme is the
“Speaking Up” Workshop, which reaches out to corstsmn the disability sector to
ensure they have the skills and confidence to t@a&gon under the Code when
necessary. As well as working with participantsidentify problems and explore
possible solutions in the context of the Code,litatdrs explore ways of raising issues
in a non-confrontational manner, and provide thpoofunity for participants to practise
these skills during the session. Information abdbé Health and Disability
Commissioner has been provided to the general comynuia local newspapers and
through advocacy education sessions, presentaioshslisplays. Groups with a special
focus have also been targeted through materigdaniic publications. In the case of the
disability community, this is achieved through thelication “Without Limits”.

104 Examples of disability consumers’ concerns alsomtplaining can be found in HDC’s submission to
the Disability Inquiry, paras 91-96, available atwehdc.org.nz/publications/submissions
105 see Appendix 1, 1.4.1.
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| welcome any feedback or comments on how the Aatdcbe amended to make HDC
and the advocacy service even more accessibleofiepkving with a disability.

5.5 Independent Commissioner?

The Select Committee recommended the appointmerdanofndependent Disability
Commissioner, possibly within the office of the Hiand Disability Commissionéf?

HDC already operates a successful model with inggget Commissioners — the
Health and Disability Commissioner and two Depugn@nissioners (one of whom has
delegated responsibility for disability issues).eTAct also establishes statutory roles
that are independent of the Commissioner (the Direaf Advocacy and the Director of
Proceedings). Using a similar model, it would begiole to amend the Act to allow for
an independent and dedicated Disability Commissidreo not consider, however, that
a Commissioner for disability should be establisasd separate office. The benefits of
establishing a dedicated Commissioner within HDE@ude that health and disability are
closely linked, and it is not uncommon for a complao include both health and
disability service providers; one of the Deputy Quissioners is already responsible for
opinions about disability services; and HDC haseetige in advocacy and complaints
resolution for disability consumers.

In addition, the health and disability advocacyvemr operating under the Act is
available nationwide, has a long history of assigstlisabled people, and could do even
more in the disability area by increasing the numbt advocates. Although the
advocacy service could interface with another gniitwould be more straightforward
for advocates to deal with a Disability Commissionéhin HDC.

Establishing an independent Disability Commissignpther arrangements have not
achieved significant change within six years (asomemended by the Social Services
Committee):”” is a possibility. As a preliminary comment to ttésiew, CCS Disability
Action expressed support for the Select Committeet®mmendation that a separate
Disability Commission be set up. CCS Disability idat submitted that this Disability
Commissioner should not sit within HDC becausertte needs to have a human rights
and social model focus. It was suggested that aldiiyy Commissioner should have a
structure similar to the Children’s Commissionéiattits powers and functions should
include investigation powers, and monitoring of theited Nations Convention on the
Rights of Disabled People, the New Zealand Disgb#itrategy, and any organisation
put in place as a result of the Select Committpente(such as the proposed “new lead
agency”).

An independent Disability Commission with extensjuygsdiction may be problematic,
however, given the number of organisations thaaaly deal with areas of the disability
sector, for example, the Human Rights Commissiarrélation to discrimination), the
Children’s Commissioner (in relation to children thvidisabilities), the Families
Commission (for families who care for family membevrith disabilities), the Office for
Disability Issues (responsible for promoting theplementation of the New Zealand
Disability Strategy, monitoring actions to enablee tparticipation and inclusion of
disabled people in society, providing a focus aadility issues in government, leading

1% pisability Inquiry Report, page 36.
197 pisability Inquiry Report, page 15.
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cross-sector policy, and providing support to thaniser for Disability Issues), and
DHBs (responsible for meeting the health and diggbsupport needs of their
population, with Disability Support Advisory Comit@iés to advise the board on issues
facing people with disabilities and how these castlbe managed by the DHB). The
Ministry of Health also has a role in the planniagd funding of some disability
services.

It is not clear that the issues identified abovéhwhe current system (eg, consumers
being reluctant to complain) will necessarily belved by a separate Disability
Commission, particularly if there is still the satimaited choice of services. There may
be greater benefit in establishing a designatedHilisy Commissioner within HDC.

Question 28

Do you think a Disability Commissioner with a deatied focus on disability issues and
services should be created within HDC?
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LIST OF KEY QUESTIONS

1.

10.

11.

12.

13.
14.

15.

16.

17.

18.

19.

20.

Is it necessary to review the Act and Code every $ears? Would 10-yearly
reviews suffice?

What amendments to the Act or Code in relationisallity do you suggest and
why?

Should the Act and the Code be amended to includgha to access publicly
funded services? If so, how would such a rightrae&d?

Should the Act and/or the Code be amended to iechahlth information privacy?
If so, what amendments do you suggest and why?

Is the current contracting model for providing acaoy services appropriate? If not,
which of the two alternative options identified ylou support and why?

Do you suggest any amendment to the Act in relatioappeal rights or naming
decisions?

Do you suggest any change to the definitions inAttterelating to health services?

Are the definitions in the Act relating to disabjlservices appropriate? If not, what
changes do you suggest?

Do you agree that the Office of the Health and Diigg Commissioner should be
renamed the “Health and Disability Commission™?

Do you support clarifying the status of Deputy Cossioners pending possible
reappointment?

Are the functions of the Commissioner appropridfeffot, what amendments do
you suggest and why?

Do you think that the Act should be amended to ireqdDC to refer all complaints
about registered health practitioners to the relewegistration authority?

Should section 38 of the Act be revised to bet#lect its purpose?

Do you consider it is necessary or desirable torahtbe provisions of the Act
governing the Commissioner’s investigations? Fanegle, by giving complainants
the opportunity to comment on the Commissioner@vizonal opinion even if it
contains adverse comment about the provider(s), byr setting prescribed
timeframes?

Do you suggest any amendment to the Act in relatiothe Commissioner naming
providers found in breach of the Code?

Do you agree that the fine for an offence underAbeshould be increased? If so,
do you agree that the maximum fine should be $10%,00

Do you consider that ethics committees should leeuthe oversight of HDC?

Do you consider that the Act should be amendedrtwige independent expert
advisors contracted by HDC with the same degreenohunity enjoyed by
“members, office holders or employees” under thewer Entities Act?

Should the Act be amended to allow information ot&d during an investigation to
be withheld, while the investigation is ongoing?

Do you think any of the Code rights should be aneefd
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21.

22.

23.

24,

25.

26.

27.

28.

Do you agree that section 47 should be amendedatdycthat the Director of
Proceedings may take action only upon referral floenCommissioner?

Should the Director of Proceedings have the sanmeemmoas the Commissioner
under section 62 until a decision has been madsupuat to section 49 to issue
proceedings?

Should the Director of Proceedings have to makedstbn to issue Human Rights
Review Tribunal proceedings within a certain tinaefie, after which point the
Director might be deemed to have “failed” to brimgceedings?

Should an aggrieved person be able to bring pracgedvhere the Director of
Proceedings has decided to withdraw a claim, ogrs®s an initial decision to issue
proceedings?

Should the Act be amended to state that any limarigteriod under the Limitation

Act should start to run from the date on which @@mmissioner finds a breach of
the Code? If so, how long should the Director mideedings or individual person
have to bring a claim once the Commissioner hasd@ubreach?

Should the term “aggrieved person” be defined? ughi be limited to health or
disability services consumers?

Do you suggest any amendment of the Act in relatmrthe Commissioner’s
jurisdiction over disability services?

Do you think a Disability Commissioner with a deatied focus on disability issues
and services should be created within HDC?
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